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I. Tse Derenpant Dip Nor BreacH ITs CONTRACT BY 
DISCHARGING THE PLAINTIFF, BECAUSE IT Was AUTH- 
ORIZED BY THE CONTRACT TO Dismiss Him WHENEVER 
His Services WERE UNSATISFACTORY, OR WHENEVER 
Her Crasep To po His Work IN AN ‘‘ EFFICIENT’? AND 
“Satisractory’’ Way, of WuicH Facts THE DEFEND- 


ANT WAS THE SOLE JUDGE 
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A. The reasons given by the trial court in holding 
that the defendant could not terminate the plain- 


tiff’s contract of employment are untenable 


(1) 


The contract of August 27, 1918, was a 
mere supplement to the original contract 
of May 27, 1918, and ‘‘unsatisfactory’’ ser- 
vices under the latter contract entitled the 
defendant to terminate the earlier contract. 
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(2) The fact that the reasons for plaintiff’s dis- 
charge given by the defendant to the plain- 
tift on March 19, 1913, ‘did noteimclnde 
any expression of dissatisfaction with the 
plaintiff’s services did not estop the de- 
fendant from thereafter claiming that the 
real reason for plaintiff’s discharge was 
‘“unsatisfactory’’ services, or preclude the 
defendant from showing the real reasons 
which prompted it to terminate the plain- 
tif s contract of employment.) ones 


(3) The trial court erred in assuming that it was 
entitled to inquire into the reasonableness 
of defendant’s action in discharging the 
plaintiff or the justification of its action 
i SOC (or a 


Il. In Its ANSWER THE DEFENDANT ALLEGED THAT THE 


SERVICES RENDERED BY THE PLAINTIFF TO THE DE- 
FENDANT WERE NEITHER SatisFactory Nor [EFrt- 
cieNT, AS REQUIRED BY THE CONTRACT, AND THAT 
THE PLAINTIFF IN THE PERFORMANCE OF His DUTIES 
UNbER THE ConTRACT Was INEFFICIENT, NEGLIGENT 


AND INSUBORDINATE TO His SuperRiors. THE PLAIN-. 


TIFF FAILED BY REPLICATION TO DENY THESE ALLEGA- 
TIONS, THEREBY ADMITTING THEIR TRUTH, AND, AS 
A CONSEQUENCE, THE DEFENDANT’s Motion For JUDG- 
MENT ON THE PLEADINGS SHoutD Have BEEN 
RAEN scien aw as wh bs 4s ee ee 


A. The rules of practice appertaining to the United 
States Court for China require the filing of a 
replication by plaintiff in respect of affirmative 
matters alleged in the answer, which the plain- 
bite ods, NOt TteMam TO” 2CNnIL..... a meeaarpertme cra 


B. The allegations of the defendant’s answer in 
respect. of plaintiff’s ‘‘unsatisfactory serviece’’ 
were such as required a reply if the plaintiff 
did not wish’ to admit such allegations... 72... - 
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EN: 


VI. 


TIONS TO THE ADMISSIBILITY OF EVIDENCE, AND IN 
FAILING TO RULE Upon Sucu Oxpsections Prior To Its 
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THE DECISION OF THE ARBITRATOR SELECTED BY THE 
PARTIES, AND TO WHom THEIR DispuTE Was Re- 
FERRED, Was BinpInG Upon PLAINTIFF, AND THE 
TRIAL Court ErrReEpD IN Houping Tuar ir Was Nor 
ANMINGUMPON EITM 2... 5... ee ce be ee bec eee ee 


THE Court Errep IN Houtpinc THat tHE MEASURE 
OF PLAINTIFF’S DAMAGE Was COMPENSATION AT THE 
CONTRACT RATE FOR THE ENTIRE UNEXPIRED TERM OF 
THE CONTRACT, AND IN Not LimitiInc PLAINTIFF’S RE- 
COVERY TO THE COMPENSATION WuHicH Hr Wovu.p 
Have EARNED UNDER THE ContTRACT UP TO THE 
Minis. Co) U0 


A. The plaintiff’s recovery should have been limited 
to the period of time intervening the date of his 
cischanec and the date of the trial. ..........e 


B. The court erred in making no allowance for 
the moneys which might have been earned by the 
plaintiff up to the time of the trial, or which 
might thereafter be earned during the unex- 
pired portion of the contract term........... “58 


THe Court ERRED IN FaILine To Depuct FROM THE 
AMOUNT OF THE JUDGMENT THE ITEM OF $507 (Mex.), 
ADMITTEDLY Dur FRoM THE PLAINTIFF TO THE DE- 
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No. 3585 


IN THE 


United States Circuit Court of Appeals 


For the Ninth Circuit 


AMERICAN TRADING COMPANY 
(a corporation), 


Plaintiff in Error, 
VS. 


A. T. STEELE, 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of Case. 

This is a writ of error from the United States Court 
for China. The action is one for damages for alleged 
breach of contract. Defendant in error, who was the 
plaintiff in the court below, had judgment against the 
plaintiff in error (defendant in the court below) for 
the sum of $7500. Throughout the discussion we will 
refer to the parties as they were ranged in the trial 


court. 


The action grew out of the alleged breach by the 
defendant of a contract made in San Francisco on 
May 27, 1918,1 whereby the defendant employed the 
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plaintiff as chief accountant for its Shanghai office 
for a term of three years to commence on the date 
when the plaintiff should leave San Francisco to 
assume his duties under the contract, but im all events 
not later than July 1, 1918. The compensation provided 
in the contract for the three-year term was $10,000.00. 


The contract is in the form of a letter addressed to 
the plaintiff and confirmed by him, and, among other 
things, contains a provision as follows: 


“Satisfactory Service: The undertakings herein 
contained on our part are all conditioned upon your 
doing your work in an efficient and satisfactory 
OO 


Plaintiff sailed for Shanghai on August 9, 1918? to 
take up his duties under the contract. While on his 
way to Shanghai, he was stopped at Yokohama by a 
wireless from the defendant and requested to proceed 
to Tokyo, there to assume temporarily the duties of 
chief accountant at defendant’s Tokyo office during the 


absence of the regular accountant.‘ 


On arriving at Tokyo, the plaintiff received from the 
defendant a letter dated August 27, 1918° and approved 
by the plaintiff. 


The letter made provision for the term of plaintiff’s 
employment in Tokyo and his compensation, and con- 
stituted a modification of plaintiff’s original contract 
in respect of (a) the place of employment, 1. e., Tokyo 
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for the time being, rather than Shanghai, and (b) plain- 
tiff’s compensation during part of the three-year term, 
i. e., that covered by the employment in Tokyo. The 
original contract remained unaltered in all other re- 
spects. With reference to the term of plaintiff’s em- 
ployment in Tokyo the letter of August 27th provided 
that it should be while the regular accountant was 
absent on vacation, a period estimated in the letter at 
about six months. The letter provided that the term 
of employment in Tokyo should be deemed to be a part 
of the three-year term covered by the original contract 
executed in San Francisco,‘ and made certain mone- 
tary allowances to the plaintiff to compensate for in- 
creased inconveniences to which he might be subjected 
by reason of the temporary change in his location and 


plans.® 


His employment incepted under the foregoing circum- 
stances, the plaintiff continued to work at. the defend- 
ant’s Tokyo office until May 3, 1919.9 The regular 
accountant for whom the plaintiff was substituting 
returned to Tokyo on April 30, 1919,1° and on the next 
day the plaintiff commenced to hand over to him the 
management of the accountant’s department, a process 
which was completed on May 3rd when plaintiff’s con- 
nection with the office ceased;'! the plaintiff had been 
employed in the Tokyo office a little over eight months. 
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Shortly before March 19, 1918, and while he was still 
employed in the Tokyo office, the plaintiff, for reasons 
that will presently appear, was informed by the defend- 
ant that his services would not be required at the defend- 
ant’s Shanghai office.12 In the meantime the defendant 
had arranged to retain the incumbent accountant at 
Shanghai, whom it had been its intention to replace by 
the plaintiff.1* 


Thereafter, a question arose between the plaintiff and 
the defendant as to the liability of the latter on the 
contract made in San Francisco. The plaintiff asserted 
that the defendant had breached said contract. De- 
fendant took the position that plaintiff’s services in 
the Tokyo office were not ‘‘satisfactory’’, that plaintiff 
was insubordinate and disregarded office hours and 
rules and that it was justified in discharging him 
because he had breached the condition of ‘‘satisfac- 


tory service’’ contained in his contract of employment."* 


The parties finally agreed to submit their dispute to 
arbitration. The matter was submitted to arbitration 
and the arbitrator by his decision refused to grant to 
the plaintiff any relief based upon his contract made 
in San Francisco. The decision of the arbitrator was: 

‘that the matter of the three-year contract should 


be referred to Mr. Ward in San Francisco for 
Semulement . = 
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Mr. Ward referred to in the arbitrator’s decision was 
the person representing the defendant and had nego- 
tiated the plaintiff’s contract of employment.}¢ 


The plaintiff refused to abide by the decision of the 
arbitrator and commenced suit in the United States 
Court for China, alleging that the defendant had 
breached his contract by dismissing and discharging 
him without cause on March 19, 1919. ) 


In its answer, the defendant, among other things, 
alleged that the services rendered by plaintiff while 
in its employ were neither satisfactory nor efficient as 
required by plaintiff’s contract, and that the plaintiff 
in the performance of his duties under the contract 
was inefficient, negligent and insubordinate to his 
superiors.!? 


The plaintiff, although he filed a replication to the 
answer,'® made no denial of the allegations just men- 
tioned. Thereupon the plaintiff moved for judgment 
on the pleadings.!® The court denied the motion, and the 
cause thereupon proceeded to trial, after which judg- 
ment was rendered by the court in favor of the plain- 
tiff in the sum of $7500.00.2°. From the judgment so 
rendered, the defendant prosecutes a writ of error to 
this court. 


In rendering judgment for the plaintiff, the trial court 
held as follows: 
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[1] The letter of August 27, 1918, constituted a con- 
tract separate and distinct from the original contract 
of May 27th?! and was not subject to the condition of 
‘satisfactory service’’ contained in the latter contract,”? 
and the earlier contract could not be terminated be- 
cause of ‘‘unsatisfactory service’? under the contract 
of August, 27th. 


[2] The reasons given to the plaintiff at the time 
of, his discharge did not include any expression of dis- 
satisfaction with his services, and the defendant was 
precluded from thereafter urging ‘‘unsatisfactory serv- 
ice’’ as a reason for plaintiff’s discharge.** 


[3] The grounds of defendant’s dissatisfaction with 
the plaintiff were unreasonable and were not such as 
justified the defendant in being dissatisfied with plain- 
tiff’s services.”° 


[4] The defendant was not entitled to judgment on 
the pleadings for the reasons that [a] under the rules 
of pleading obtaining in the United States Court for 
China, a plaintiff is not required to reply to affirmative 
allegations of an answer, but said allegations are 
‘“‘deemed’’ denied,?® and [b] the affirmative allegations 
of ‘‘unsatisfactory service’’ in defendant’s answer were 
too vague and indefinite to require a reply even though 
the rule of pleading obtaining in the court required a 
replication to affirmative allegations of an answer.?? 
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[5] The award of the arbitrator relied upon by the 
defendant was void and of no legal effect because it 
did not in fact decide the matters submitted to the 
arbitrator. 

[6] The measure of plaintiff’s damages was the 
compensation at the contract price for the entire un- 
expired term of the contract and not merely for that 


portion of the term which antedated the date of trial.*° 


The propositions which we shall seek to establish 


follow: 


1. The defendant did not breach its contract with 
the plaintiff, because it was authorized by the 
contract to dismiss him whenever in its opinion 
his services were unsatisfactory or whenever he 
ceased to do his work in an efficient and satis- 
factory way, of which facts the defendant was 
the sole judge. 
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In its answer the defendant alleged that the 
services rendered by the plaintiff to the defend- 
ant were neither satisfactory nor efficient, as 
required by the contract, and that the plaintiff 
in the performance of his duties under the con- 
tract was inefficient, negligent and insubordinate 
to his superiors. The plaintiff failed by repli- 
cation to deny these allegations, thereby admit- 
ting their truth, and, as a consequence, the 
defendant’s motion for judgment on the plead- 
ings should have been granted. 


28. R. 153-156. 
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3. The court erred in reserving rulings on objec- 
tions to the admissibility of evidence and in fail- 
ing to rule upon such objections prior to its 
decision. 

4. The decision of the arbitrator selected by the 
parties, and to whom their dispute was referred, 
was binding upon the plaintiff, and the court 
erred in holding that it was not binding upon 
him. 

). The court erred in holding that the measure of 
plaintift’s damage was compensation at the con- 
tract rate for the entire unexpired term of the 
contract, and in not limiting plaintiff’s recovery 
to the compensation which he would have earned 
under the contract up to the time of the trial. 

6. The court erred in failing to deduct from the 
amount of the judgment the item of $507 (Mex.) 
admittedly due from the plaintiff to the defend- 
ant. 


Assignment of Errors. 


The record contains 29 assignments of error. Some 
of these assignments present the same general questions 
of law. It is not the intention of the plaintiff in error 
to press or urge upon the court all of the assignments 
of error contained in the record, not that we concede 
a lack of merit in any of them, but because we believe 
that those which we will press and urge upon the court 
are sufficient to require a reversal of the judgment which 
is the subject of this writ of error. Accordingly, we 


shall herein urge those assignments of error only which 
present the legal propositions above enumerated, and 
which in our opinion require a reversal of the judg- 
ment of the trial court. These latter assignments of 


error, as they appear in the record, are as follows: 


Assignment Number One. 


The court erred in denying the defendant’s motion 
for judgment on the pleadings on account of the failure 
of the plaintiff to deny the affirmative allegations of 
defendant’s answer in respect of the inefficient and 
unsatisfactory services of the plaintiff under his con- 
tract of employment and his discharge by the defend- 
ant by reason thereof. 


This assignment is the subject-matter of assignment 
of error Number 6, and appears in the Transcript of 
Record at page 277. 


Assignment Number Two. 


The court erred in permitting the plaintiff to testify 
in respect of the character and efficiency of his services 
while in the employ of defendant, in view of the fact 
that no such issue remained in the case, the plaintiff 
having admitted that he was inefficient and that his 
services were unsatisfactory, by failing in his replica- 
tion to deny the affirmative allegations to that effect 
contained in defendant’s answer. 


This assignment isthe subject-matter of assignment 
of error Number 9 appearing in the Transcript of 
Record at page 295. The testimony so given by the 
plaintiff was as follows: 
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‘““]. What was the character of the actual! 
services which you performed for the American 
Trading Company in Tokyo? 

Mr. Bryan. I cbject to all evidence attempting to 
show the character of the defendant’s services ren- 
dered at Tokyo, that fact having already been deter- 
mined on the pleadings. 

The Court. Ruling reserved. 

Kighth Exception. 

To which ruling of the court the veseareeny then 
and there excepted. 

@. What is the character of the services you 
performed in the Tokyo office? What class of work 
did you do? 

A. I was practically manager of the financial 
department. Attended to the credits and collec- 
tions and I was manager of the accounting depart- 
ment of the American Trading Company, Tokyo, 
and was head of that department with a number 
of men under me who did the bookkeeping and 
handled the details of the accounts of the company, 
and took care cf the records and everything. 

@. Did your duties as performed involve the 
exercise of—— 

Mr. Bryan. I wish a general exception to be 
noted to all such evidence. 

The Court. Ruling reserved. 

Q. Were your services performed in the Tokyo 
office, did they involve any discretion? 

A. In the capacity of manager a great deal of 
discretion was vested in me. 

Q. During the time you served there in your 
exercise of that discretion did you at any time 
have occasion to question some of the accounts 
of other departments which were submitted to you 
as chief accountant, 

A. Yes, sir, J had some occasions of that nature. 

Q. Now you say you did question some accounts 
which were submitted to you for your approval? 

A. Yes, sir. 

Q. What was your reason? 
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Mr. Bryan. I object on the ground that this evi- 
dence is irrelevant, immaterial and prejudicial to 
the case of the defendant, and further that this fact 
has already been determined upon the pleadings. 

The Courr. Objection overruled. 


Ninth Exeeption. 

To which ruling of the court the defendant then 
and there took exception. 

Q. Why did you object to some of the accounts? 

A. Because | deemed myself responsible for the 
accuracy of the accounts of my department and 
certain statements were put before me in the 
capacity of manager of my department for endorse- . 
ment and I declined to endorse anything that was 
not right. 

Q. (The Court.) Put before you by whom? 

A. By Mr. Moss, for example, the building de- 
partment manager, was one. 

Q. Any others besides Mr. Moss? 

A. No, Mr. Moss, the manager of the building 
department was the only man whose statements 
I questioned and whose. handling of his department 
I didn’t want to endorse, as chief accountant. 

. Just what do you mean, endorse? 

A. He wanted to pass through our department 
incorrect amounts which he was not entitled to. 

Mr. Bryan. I object to all evidence tending to 
show the character of the plaintiff’s services in 
Tokyo, that fact having already been determined 
upon the pleadings. 

The Court. Ruling reserved. The-evidence will 
not be considered if it appears that you are entitled 
to judgment on the pleadings. 


Tenth Exception. 

To which ruling of the court the defendant then 
and there excepted. 

Q. By endorsement, just explain what you mean. 
Do you mean you had to sign these accounts as 
correct? 

A. Ihad to O. K. those incorrect statements. 
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Q. After you had O. K.’d the statements were 
they sent to the head office in New York? 

A. Yes, sir, and I didn’t want to be identified 
with statements that were not absolutely correct 
and | declined to put my signature to them. 

@. When incidents like that ceeurred, did you 
refer them to Mr. Blake? 

A. Yes, sir, on more than one occasion the 
differences which came up between the building 
department and my department. 

@. At any time while you were employed there 
did Mr. Blake, either directly or indirectly, eriti- 
else you? 

A. Not a word of eriticism as long as I was 
there, until April 30th. 

@. And the 30th of April was more than a month 
after you were dismissed? 

A. Yes, after I wrote him a letter. 

Q. And during the course of your employment 
there did you make recommendations which, in your 
judgment, would tend to improve the system of 
accounts? <A. I certainly did. 

@. Did you submit those to Mr. Blake? 

A. Yes, sir, in the form of a letter. 

Q. Did Mr. Blake adopt them? A. No, sir. 

Q. When you submitted those matters which 
you regarded would improve the system did Mr. 
Blake take exception to your submitting them? 

A. No, indeed, he expressed his approval of my 
recommendations but said—— 

Q. At any time from the time you entered the 
employ of the Tokyo office of the American Trading 
Company up to the date you were dismissed 

A. Do you mean March 19th or April—— 

Q. When you actually got notice that your serv- 
ices were no longer required, had Mr. Blake or 
any other person in authority in the Tokyo office, 
informed you that your services were not satis- 
factory? Between the time you started work at 
the Tokyo office and the time you received notice 
that your services were no longer required? 
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A. Not a word from anybody to that effect. 

(). Did Mr. Blake, or any man in charge of the 
Tokyo office, of the American Trading Company, 
inform you that they considered your conduct in- 
subordinate there? 

A. No, sir, not a word to that effect. 

Q. Did anyone in authority in that office, anyone 
superior to you, ever criticise you or tell you 
you were not keeping proper office hours? 

A. No. On one or two occasions Mr. Blake saw 
me in the hall leading to my office and he had 
already come in, I think it was about a quarter of 
an hour or twenty minutes to nine, and he said, 
‘Well, you are late’ and I said, ‘Yes, but it was on 
the Company’s business’. 

@. Now as a matter of fact during the period 
you served there did you serve the full extent of 
the office period? 

A. More than that. I didn’t go to tiffin during 
the lunch hour of twelve to two. I was the only 
person in the office during the lunch period. 

Q. About how long is that period? 

A. From twelve to two. And during an illness 
I attended. 

Q. You were ill? 

A. Yes. Against the doctor’s advice, during the 
flu scare there. He advised me to stay at home 
and I even attended the office during my illness 
rying to do my duty by the Company. 

Q. When was the first time it was ever brought 
to your attention that Mr. Blake or anyone else in 
authority over you, were dissatisfied with your 
services? 

A. The point of dissatisfaction was never men- 
tioned to me by Mr. Blake. 

Q. Never mentioned? 

A. Never. Not by anybody in the office. 

Q. When was the first time that any claim that 
you had been insubordinate mentioned to you? 

A. When I read Mr. Manley’s affidavit was the 
first time. 


id 


Q. When you read it in this court? 

A. Yes, sir, the first time that I heard something 
about that. 

Q. Now when was the first time that you were 
informed you were considered a disturber of the 
discipline of the office? 

A.° When I read those affidavits. Nobody ever 
told me that while I was there in Tokyo. 

Q. Now when you were dismissed by Mr. Blake 
were you ever informed that your services would 
not be required in Shanghai because of inefficiency 
or 


A. No, sir, neither verbally nor in writing did he 
ever say SO. 

Q. What was the reason? 

A. The reason was that Mr. Burns had made 
arrangements with Mr. Manley to continue in the 
employ of the Company and as I was to replace 
Mr. Manley there was no need for me to go to 
Shanghai as I was not needed here. 

Q. When was the first time you had any friction 
with Mr. Blake? 

A. The first time was on the 30th of April. 

@. And you were dismissed on the 19th of March? 

A. Yes, sir. 

Q. And what gave rise to that friction? 

A. I brought a Cashier order with me for one 
thousand yen. 

Q. You presented it to Mr. Blake? 

A. I presented it to Mr. Blake because the 
manager of the Tokyo office declined to O. K. it 
without Mr. Blake’s endorsement. 

A. I had received a letter from Mr. Ward, or 
a cablegram from Mr. Ward to the effect that I 
was to await advice in Tokyo and that was the 
understanding, you see. 

Q. At the time you presented this order? 

A. I wanted to await advices from Mr. Ward in 
Shanghai instead of Tokyo as they didn’t want me 
there. 
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@. You mean by that that you presented this 
order for funds to proceed to Shanghai? 

A. Yes, and to wait there. I wanted about a 
month’s salary. I figured about a thousand yen, 
and await advice from Mr. Ward in regard to the 
balance of my contract. 

@. And that is the first time, you say, any 
friction occurred? A. Yes, and he got annoyed. 
Mr. Bryan. I renew my previous exception. 

Noted.’’ 


Assignment Number Three. 


The court erred in holding in its written decision that 
the letter of August 27, 1918 (Plaintiff’s Exhibit C), 
was not a mere supplement to the original contract of 
the plaintiff executed in San Francisco on May 27, 
1918 (Plaintiff’s Exhibit A). 


This assignment is the subject-matter of assignment 
of error Number 14, appearing in the Transcript of 
Record at page 307. 


Assignment Number Four. 


The court erred in holding in its written decision 
that the clause in the original contract dated May 27, 
1918 (Plaintiff’s Exhibit A), and reading as follows: 


‘‘SaTisrFactory Servicer. The undertakings herein 
contained on our part are all conditioned upon your 
doing your work in an efficient and satisfactory 


way’’, 
was not a part of the subsequent contract of August 27, 
1918 (Plaintiff’s Exhibit C). 
This assignment is the subject-matter of assignment 
of error Number 15, appearing in the Transcript of 


Record at page 308. 
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Assignment Number Five. 

The court erred in holding in its written decision that 
plaintiff’s original contract of May 27, 1918 (Plaintiff’s 
Exhibit A), was abrogated by the subsequent contract 
of August 27, 1918 (Plaintiff’s Exhibit C), and rendered | 
void and of no effect. 


This assignment is the subject-matter of assignment 
of error Number 16, appearing in the Transcript of 
Record at page 308. 


Assignment Number Six. 

The court erred in holding in its written decision that. 
it could inquire into the reasonableness of defendant’s 
dissatisfaction with plaintiff’s services and of defend- 
ant’s consequent right to discharge the plaintiff on 
account of ‘‘unsatisfactory service’’. 


This assignment is the subject-matter of assignment 
of error Number 17, appearing in the Transcript of 
Record at page 308. 


Assignment Number Seven. 
The court erred in holding in its written decision that 


‘¢ could inquire and decide whether or not the 
discharge (of plaintiff by defendant) was really 
because of the way plaintiff did his work or on 
some other ground’’. 
This assignment is the subject-matter of assignment 
of error Number 18, appearing in the Transcript of 
Record at page 308. 


Assignment Number Eight. 
The court erred in holding in its written decision 
that the burden of proving whether or not defendant 
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acted in good faith in discharging the plaintiff was 
upon the defendant rather than upon the plaintiff. 


This assignment is the subject-matter of assignment 
of error Number 19, appearing in the Transcript of 
Record at page 308. 


Assignment Number Nine. 


The court erred in holding that the reasons expressed 
in the letter of May 10, 1919 (Plaintiff’s Exhibit 2), 
and the testimony of William A. Burns were not con- 
clusive and binding upon it in respect of the inefficient 
and unsatisfactory services rendered by the plaintiff 
to the defendant under the contract of employment such 
as justified the defendant in discharging the plaintiff. 


The letter and the testimony referred to are the 
subject-matter of assignment of error Number 20, con- 
tained in the Transcript of Record at page 309, et seq., 
and are as follows: 


‘‘May 10th, 1919. 
Honorable William Potter, 
c/o American Embassy, 
Tokyo. 
Dear Sir: 

We acknowledge your letter of the 2d instant 
and wish to express our appreciation of your 
willingness to arbitrate the differences which have 
arisen between our Company and Mr. A. T. Steele. 
We further desire to record our appreciation of 
the good offices of his Excellency Ambassador 
Morris, which have resulted in your undertaking 
this task. 

In the beginning we wish to explain that it has 
never been our intention to evade our responsi- 
bilities or disregard Mr. Steele’s rights under his 
contract. 
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The correspondence submitted will show you 
that Mr. Steele was originally employed on behalf 
of our Shanghai office, but later on he was held at 
Tokyo to assume, temporarily, the duties of Mr. 
Boyd, while the latter took a short holiday. 

In the meantime it developed that Mr. Steele’s 
services were not required at Shanghai, and we at 
once began negotiating with him for the cancella- 
tion of his contract. In view of the fact that he 
had been originally employed by Mr. Ward in San 
Francisco, who was a personal friend of his, we 
recommended that the matter should be referred to 
him for settlement, and we had every reason to 
believe that this arrangement would be entirely 
satisfactory. 

You will note that we gave Mr. Steele written 
notice that his services with this office would termi- 
nate on Mr. Boyd’s return to Tokyo. He took no 
exception to’ this arrangement at the time, and in 
fact as late as April 29th, he told the writer and 
Mr. Mauger, the agent of the Tokyo office, that 
he would turn over his duties to Mr. Boyd the 
following day. This however he failed to do not- 
withstanding our repeated requests. Owing to his 
arbitrary and unwarranted actions our business 
was seriously interfered with for several days. 

As an instance of the inconvenience we were sub- 
jected to we would say that our accountant’s safe 
remained closed for two days, during which time 
we were deprived of the use of our securities and 
other important documents. 

During this time we had agreed to Mr. Steele’s 
demand for an arbitration so we contend that there 
was no ground for his arbitrary and illegal action. 

We might point out that Mr. Steele’s rights under 
his contract would have been just as secure without 
this ‘hold up’ and we feel sure you will agree with 
this statement. 

We would finally put on record that it was not 
until the 8th inst. that Mr. Steele handed over the 
last of our keys which were in his possession. 
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We now come to the character of Mr. Steele’s 
work while he was in this office. He adopted the 
attitude from the start that our system of book- 
keeping was all wrong, and this of course led to 
more or less friction and unpleasantness. 

During the first few months of his stay here his 
attendance on the office was so irregular as to cause 
great hindrance to our business. It very frequently 
happened that he did not turn up at the office until 
9:30 o’clock, sometimes 10 o’clock, or even later— 
this in spite of the fact that a notice is posted that 
our office hours are from 9 o’clock. 

If required we can offer numerous witnesses to 
prove the correctness of the above statements. 

On three occasions the writer called Mr. Steele 
to task for his disregard of our office rules, and 
during one of these interviews we told him that 
if he found it impossible to comply with our regula- 
tions he had better return to San Francisco. Not- 
withstanding our repeated admonitions he still 
persisted in ignoring the office rules, and we submit 
that on this point alone we could have found suf- 
ficient justification for cancelling his contract. 

We now wish to discuss Mr. Steele’s unauthorized 
correspondence on affairs pertaining to our office. 

We enclose copies of his letters of April 17th 
and April 24th addressed to Mr. L. A. Ward of San 
Francisco. 

These copies are certified to us by Miss Paul 
who was our stenographer at the time they were 
written, but who has since left our employ. She is, 
however, still in Yokohama and would be willing 
to answer any questions if called upon to do so. 

Mr. Steele told the writer that he had addressed 
certain letters to Mr. Ward, but never mentioned 
their character; he also intimated that he had taken 
an extra copy of our files, but at the same time 
never offered to hand them over. 

We now have every reason to believe that his 
apparent willingness that we should see this corre. 
spondence was pure camouflage as it must be appar- 
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ent to anyone that had we seen the letter of April 
24th, it would never have left our office. 

Since the beginning of this month we have 
repeatedly asked Mr. Steele, both verbally and in 
writing (see copy of our letter of May 6th) for 
copies of his correspondence with Mr. Ward, but 
up to this writing he has failed to comply. 

We might explain that the addressee of these 
letters is the Vice President and General Manager 
of the American Trading Company (Pacific Coast), 
a Company with which we are associated, but which 
is a separate and distinct organization. 

Mr. Ward has no jurisdiction over this office and 
is not even an employee of the American Trading 
Company proper. 

We do not even intimate that Mr. Ward was a 
party to this clandestine correspondence and we even 
believe that he will disavow any connection with it. 

We do not know how many more letters were 
written or the nature of their contents, but the 
opening paragraph of the letter of April 17th fur- 
nishes proof that there were others. This para- 
graph also shows that Mr. Steele was keeping Mr. 
Ward advised of ‘developments’. 

We would also like to call your attention to the 
first paragraph of the letter of April 24th in sup- 
port of our statement that we thought Mr. Steele 
was agreeable to handing over his duties to Mr. 
Boyd on the latter’s return. 

We do not undertake to deal in detail with the 
balance of the subject-matter of this letter, but 
we might remark that against Mr. Steele’s eight 
months’ service in the Company the men whom 
he subjects to such severe criticisms and innuen- 
does have the following records: 

Mr. Blake, 23 years; Mr. Mauer, 20 years; Mr. 
Boyd, 17 years, and Mr. Moss, 9 years. 

We would further mention that Mr. Mauger pre- 
vious to coming to Tokyo, was the chief accountant 
of our company in New York for a number of 
years, and is presumably, as capable a man on books 
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as Mr. Steele, and also has the welfare of the Com- 
pany quite as much at heart. 

We submit that Mr. Steele in carrying on such 
correspondence was practicing both deception and 
treachery, and on either count he had committed 
an unpardonable offense. 

If he acted with a realization of what he was 
doing then certainly he has no excuse to offer, but 
on the other hand if he pleads ignorance, he con- 
victs himself of being deficient in the most elemen- 
tary principles of business. 

It seems incredible that any man endowed with 
ordinary intelligence could do abuse the confidence 
of his employers as Mr. Steele has done in carrying 
on this correspondence. 

We would respectfully submit for your considera- 
tion the following points: 

1. Would Mr. Steele have been justified in writ- 
ing such a letter as that of April 24th, even to the 
head office of the Company, without the knowledge 
and consent of his superior officer? 

2. Assuming for argument’s sake that your 
answer to the above is in the affirmative, would he 
have been justified in sending the same letter to a 
man who had no connection whatever with the 
office which employed him? 

3. Having committed this offense, has he not 
proven himself irresponsible and untrustworthy ? 

4. In view of all the other facts would we not 
have had good and sufficient grounds for dismissing 
him from our office? 

In conclusion we have to say that under ordinary 
circumstances we would have had no other thought 
than to treat Mr. Steele liberally, but in view of the 
unsatisfactory character of his work and the treach- 
ery he has displayed toward his office and employ- 
ers, we now prefer that the case be settled entirely 
on its merits. 

Respectfully submitting the above, and with re- 
newed thanks for your kind assistance, we remain, 

Yours very truly,’’ 


bo 
bo 


‘““™. Now you stated that you objected to Mr. 
Steele’s coming out here. 

A. I objected, to Mr. Ward, after meeting him. 

Q. For what reason? 

A. On account of his personality. 

Q. Now when you first saw Mr. Steele did you 
approve of him? <A. No. 

Q. Why didn’t you approve of him? 

A. As TI stated to Mr. Ward after my conversa- 
tion with Mr. Steele that I thought a mistake had 
been made, as Mr. Ward told me that Mr. Steele 
was born of Indian and American parentage in 
India, and that whatever our feelings might be in 
the matter, that there was strong prejudice against 
Eurasians in China, and that as chief accountant 
in our office he would find it very difficult to deal 
with these objections in China. 

Q. You were merely considering the unfortu- 
nate position that people like him were placed in 
Shanghai? <A. Yes. 

Q. You had no prejudice against him personally? 

A. None whatsoever at that time. 

Q. It is a fact, isn’t it, that in Shanghai people 
in a position like that Mr. Steele was to oceupy, 
would have to consult with managers of the banks 
and with other managers of other companies? 

A. Yes, especially the managers of banks. 

Q. And where a man has to do a thing of that 
sort he has to be a man that has some social stand- 
ing in that community? 

Q. Did you have any conversation with Mr. 
Blake relative to the manner in which Mr. Steele 
rendered his services in Tokyo? A. Yes. 

Q. State to the Court in substance what those 
conversations were. 

Mr. Fressenpen. I object on the ground that the 
evidence is hearsay. 

The Court. This evidence is admissible under the 
order of January 14th, 1920. Objection overruled. 

Q. Will you state the substance of your con- 
versation with Mr. Blake regarding the services 
rendered by Mr. Steele at the Tokyo office? 
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A. When I arrived at Yokohama on my way 
back to Shanghai after a furlough, Mr. Blake spoke 
to me about Mr. Steele and said that his services 
had been most unsatisfactory. That he had been 
very dilatory, came to the office at 9:30, 10:00, etc., 
and when Mr. Blake spoke to him, told him, if he 
didn’t mend his ways he had better go back to 
San Francisco. Said he was a great disturber 
in the office, that he objected to methods laid down 
by his superiors, that he had taken on writing for the 
newspapers and had written articles which, if traced 
back to an employee of the American Trading Com- 
pany might injure its business, and that all in all 
he would be a most unsatisfactory man for me to 
accept for Shanghai, and I told him that under these 
corcumstances that I wish that he would make an 
arrangement with Mr. Steele to cancel any arrange- 
ments that mght have been made to come to 
Shangha, and that if there was any expense at- 
tached thereto that while I didn’t consider it my 
business, the Shanghar office would most willingly 
stand it rather than have Mr. Steele come on to the 
Shanghai office. 

Q. And the reasons you have stated for not 
wanting Mr. Steele were brought about on account 
of what Mr. Blake told you? A. Yes. 

Q. And did you receive any correspondence or 
any letters from Mr. Blake regarding the unsatis- 
factoriness or inefficiency rendered by Mr. Steele? 

A. I did eventually receive a letter from Mr. 
Blake enclosing all correspondence with Mr. Steele 
and the arbitrator’s ward and the decision of the 
arbitrator regarding this matter. 

(Defendant’s Exhibit 1 accepted in evidence.) 

(Handing witness Defendant’s Exhibit 2.) Ac- 
cepted as evidence. 

Q. What is this letter? 

A. An enclosure received from Mr. Blake in a 
letter which has been submitted to the Court, being 
Mr. Blake’s brief to Mr. Potter in the arbitration 
arranged between Mr. Steele and the American 
Trading Company of Tokyo. 
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@. Did you write to Mr. Blake and ask him for 
the documents and papers in the Steele matter? 

A. I did. 

@. And as a result of that letter you received a 
letter dated June 10th, 1919. A. Yes. 

@. And in that letter this was enclosed? 

A. Yes. He stated in that letter that he was 
handing me all of these papers covering the entire 
case and awaiting the decision of the arbitrator, 
which he sent with it. 

@. What is this, Mr. Burns? 

A. A letter from Mr. Steele to Mr. Blake, dated 
March 19, Tokyo. 

(Handing witness Defendant’s Exhibit No. 4.) 

Q. What is that, Mr. Burns? 

A. The decision of Mr. Potter, the arbitrator, 
in the case of Steele v. Blake. 

Q. Was that enclosed in the letter of June 10th? 

A. Yes, it is specifically mentioned in that letter. 

Q. Did you write to Mr. Blake asking for the 
papers in the Steele matter? A. Yes. 

@. And as a result of that letter you received a 
letter of June 10th, enclosing—including enclosures, 
one of which is this? A. Yes. 

Q. (Handing witness Defendant’s Exhibit No. 5.) 
What is this, Mr. Burns? 

A. A letter written by Steele to Ward. 

Q. Was that included in the letter of June 10th? 

A. Yes. 

Q. The letter of June 10th was an answer to a 
letter that you wrote requesting Mr. Blake to send 
you all the papers in the Steele matter? A. Yes. 

Q. And this was enclosed in that letter? A. Yes. 

(Handing witness Defendant’s Exhibit No. 6.) 

Q. What is this, Mr. Burns? 

A. Another letter written by Steele to Ward, 
dated April 17. 

Q. Was that enclosed in the letter of June 10th? 

A. Yes. 

Q. And the letter of June 10th was in answer to 
a request for all papers in the Steele matter? 
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A. Yes. 

@. And this was enclosed in the letter of June 
10th? A. Yes. 

(Handing witness Defendant’s Exhibit No. 7.) 

Q. What is this, Mr. Burns? 

A. A letter from Mr. Steele dated March 19th. 

Q. (Handing witness Defendant’s Exhibit No. 8.) 
What is this, Mr. Burns? 

A. A letter from Mr. Blake to Mr. Steele dated 
May 6th. 

Q. Was this enclosed in the letter of June 10th? 

A. It was. 

Q. (Handing witness Defendant’s Exhibit No. 
9.) What is this, Mr. Burns? 

A. A letter from Mr. Blake to Mr. Steele, dated 
March 19th. 

@. Was that enclosed in the letter of June 10th? 

A. Yes. 

Q. (Handing witness Defendant’s Exhibit No. 
10.) Now, what is this, Mr. Burns? 

A. Letter of Mr. Blake addressed to Mr. Ward, 
San Francisco, dated March 19th. 

Q. This was enclosed in the letter of June 10th? 

A. Yes. 

Defendant’s Exhibits 1 to 10, inclusive, offered 
in evidence. 

Mr. Fessenpen. I object to the admission of 
Defendant’s Exhibits Nos. 2, 5, 6, 8, 3 and 10 
on the ground that they are inadmissible under the 
order of January 14th, 1920. 

The Court. Ruling reserved. 


Seventh Exception. 

To which ruling of the Court the defendant then 
and there excepted. 

Q. Mr. Burns, where are,—as far as you know, 
where are the original letters of which the one is 
enclosed in the letter of June 10th, are copied? 

A. In the case of‘the papers relating to the arbi- 
tration, they are in the hands of Mr. Potter, the 
arbitrator, who has left Tokyo and has gone to 
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Philadelphia, and Mr. Blake, who has gone to Lon- 
don to take charge of our London office. 

Q. Have you endeavored to get a certified copy 
of these? 

A. Yes, we tried to get it from the Minister at 
Tokyo and he said it should be obtained from Mr. 
Potter and we have cabled to America to try to get 
copies of all the papers in the arbitration. 

Q. You have used every effort to try to get the 
original papers or certified copies? A. Yes. 

@. And up to the present you have not been able 
to get them? 

A. They have not come as yet, I telegraphed 
Mr. Blake at San Francisco, and at New York. The 
Tokyo office have. It is out of my jurisdiction com- 
pletely. 

Q. Mr. Blake is the only one who had any 
direct knowledge of this matter? The only one in 
authority? 

A. The matter was entirely in his hands as 
general manager of the Company for the Far Hast. 

Q. Has Mr. Steele ever come to the office in 
Shanghai and offered to enter into employment of 
the A. Never.’’ 


Assignment Number Ten. 

The court erred in holding in its written decision that 
the defendant was not justified under the terms of plain- 
tiff’s contract in discharging the plaintiff because his 
personality was displeasing to the defendant. 


This assignment is the subject-matter of assignment 
of error No. 21, contained in the Transcript of Record 
at page 321. 


Assignment Number Eleven. 

The court erred in holding in its written decision that 
the contract sued upon by the plaintiff was wrongfully 
terminated by the defendant. 
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This assignment is the subject-matter of assignment 
of error No. 22, contained in the Transcript of Record 


at page 321. 


Assignment Number Twelve. 

The court erred in receiving evidence of the plaintiff 
in respect of the efficiency of his services and the satis- 
faction of the defendant therewith over the objections 
of the defendant, and in reserving a ruling upon said 
objections, and thereafter in failing to rule upon said 


objections prior to its decision. 


This assignment is included within assignment of 
error No. 9, appearing in the Transcript of Record at 
page 295, and the subject-matter thereof was herein- 


before set forth under assignment Number Two. 


Assignment Number Thirteen. 

The court erred in holding in its written decision that 
the award of the arbitrator selected by the parties and 
to whom their dispute was referred, not only was not 
binding upon the plaintiff, but was void and contrary 


to law. 


This assignment is the subject-matter of assignment 
of error No. 23, appearing in the Transcript of Record 
at page 321. The award referred to is as follows: 


‘* Arbitration of case A. Tilton Steele v. D. H. Blake, 
Vice President, American Trading Co., Tokyo, 
Japan. 

Mr. A. Tilton Steele has a contract with the Amer- 
ican Trading Co. (Pacific Coast) a company which 
Mr. D. H. Blake states is an associated but with a 
separate and distinct organization from his Ameri- 
can Trading Co. in Tokyo. The American Trading 
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Co. (Pacific Coast) signed by Lewis A. Ward, Vice 
President and Manager makes a three year contract 
from July ist, 1918, with Mr. Steele as chief 
accountant at their Shanghai office including trans- 
portation thereto. On his way to Shanghai Mr. 
Steele was stopped at Yokohama by wireless from 
Mr. Blake and requested to assume temporarily the 
duties of a Mr. Boyd of the Tokyo office while the 
latter was away on a holiday. In the meantime it 
developed that Mr. Steele’s services were not needed 
at Shanghai and Mr. Blake states in writing that 
he began to negotiate with Mr. Steele for a cancel- 
lation of his contract and recommends to Mr. Steele 
that the matter should be referred to Mr. Lewis A. 
Ward, vice-president and manager of the Ameri- 
can T'rading Co. (Pacific Coast) who had made the 
contract hereinbefore mentioned. Mr. Blake also 
writes that he never had any intention to dis- 
regard Mr. Steele’s rights under this contract. In 
Mr. Blake’s letter dated March 19th, 1919, he writes 
in part as follows: ‘We have received word from 
Mr. Burns, agent of Shanghai office that as he has 
made satisfactory arrangements with Mr. Manley 
(the chief accountant whose position under the 
contract Mr. Steele was to take) to remain with the 
Company, he Mr. Burns did not now wish Mr. Steele 
to come to Shanghai. We also confirm our state- 
ment that as soon as Mr. Boyd returns to his posi- 
tion in Tokyo, probably about the end of April 23 
have no further use for your services here, we 
cannot say what your recourse will be under your 
contract, but as intimated the other day the writer 
will be glad to render you such assistance as he 
ean in order to effect a mutual satisfactory settle- 
ment—but before anything can be done in this 
connection it will be necessary for you to make 
some suggestions in premises.’ 

Mr. Blake’s next letter is May 6th, in which he 
demands the return of a number of keys which he 
claims belong to the company and notifies Mr. Steele 
that he has a debit balance of Yen 541.21 which 
he asks payment of at once to Mr. Blake. Mr. 
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Blake’s letter to Mr. Steele dated August 27th, 
1918, employs him temporarily in Tokyo for prac- 
tically the same salary as his contract, said tempo- 
rary employment to be for such time as Mr. Boyd 
is absent on holiday, which Mr. Blake estimates 
will be about six months. Mr. Blake further adds 
in this letter this time will of course apply to 
Mr. Steele’s three years’ term as mentioned in 
original contract. Mr. Blake concludes this letter 
as follows: ‘It is understood between us that tiis 
temporary arrangement does not prejudice any ver- 
bal understanding which you (Mr. Steele) may have 
had with Mr. Ward or with Mr. Burns prior to 
your departure from San Francisco.’ 

Mr. Steele also claims that he had a verbal under- 
standing in San Francisco with Mr. Burns of the 
Shanghai office, that his passage back to San Fran- 
cisco including all legitimate travelling expenses 
were to be paid by the Company and that both 
Mr. Ward and Mr. Burns stated to him (Mr. Steele) 
that this was the custom of the company in all 
eases of covenanted servants and that Mr. Steele 
would of course be treated in the same way. 

After reading over carefully the briefs which have 
been submitted by both Mr. Blake and Mr. Steele 
I am of the opimon that the matter of the three 
year contract should be referred to Mr. Ward wn 
San Francisco for settlement. | 

Second. That Mr. Blake should pay Mr. Steele in 
full until such time as Mr. Steele can secure first- 
class passage back to San Francisco less any indebt- 
edness that may be proved that Mr. Steele owes 
Mr. Blake. 

Hoping that this conclusion may be mutually 
satisfactory, I am, gentlemen, 

Yours very sincerely, 
(Signed) 

P. S. Mr. Steele’s passage to San Francisco to 
be paid by Mr. Blake’s Corp. 

To Mr. D. H. Blake, 

Vice-President American Trading Co., 
Tokyo, Japan.”’ 
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Assignment Number Fourteen. 


~The court erred in denying defendant’s motion for a 
commission to take the deposition of D. H. Blake, 
through the denial of which motion the defendant was 
prevented from introducing any direct evidence as to the 
unsatisfactory and inefficient service of the plaintiff. 


This assignment is the subject-matter of assignment 
of error number twenty-eight appearing in the Tran- 
seript of Record at page 325. 


Assignment Number Fifteen. 


The court erred in holding that the plaintiff was 
entitled to recover as damages the unpaid balance of 
his contract compensation during the unexpired term 
of the contract of employment (1. e., $7500) rather than 
the amount of the contract compensation which had 


accrued up to the time of trial. 


This assignment is the subject-matter of assignment 
of error No. 24, appearing in the Transcript of Record 
at page 324. 


Assignment Number Sixteen. 


' The court erred in failing to deduct from the amount 
of the judgment awarded to the plaintiff the sum of 
$507.00 admittedly due Or the mii to the de- 
fendant. 


This assignment is the subject-matter of cement 
of error No. 25, appearing in the Transcript of Record 
at page 3209. | 
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Argument. 


I. 


THE DEFENDANT DID NOT BREACH ITS CONTRACT BY DIS. 
CHARGING THE PLAINTIFF, BECAUSE IT WAS AUTHOR. 
IZED BY THE CONTRACT TO DISMISS HIM WHENEVER 
HIS SERVICES WERE “UNSATISFACTORY” OR WHENEVER 
HE CEASED TO DO HIS WORK IN AN “EFFICIENT” AND 
“SATISFACTORY” WAY, OF WHICH FACTS THE DEFEND. 
ANT WAS THE SOLE JUDGE. 


The contract of emplovment which is the basis of 
plaintiff’s action, was executed in San Francisco, Cali- 


fornia. It contains a clause reading as fellows: 


“Satisfactory Service: The undertakings herein 
contained on our part are all conditioned upon your 
doing your work in an efficient and satisfactory 
way.’’#° 


It is the defendant’s position that under this con- 
tract it had the right to discharge the plaintiff when- 
ever the services of the plaintiff ceased to be ‘‘satisfac- 
tory’’ to the defendant. Contracts providing that work 
shall be done. or services rendered by one party to the 
‘‘satisfaction’’ of the other party are common. So fre- 
quently have they come before the courts that it may 
be said that the rights to which they give rise are no 
longer doubtful. It will be necessary to do no more 
than refer to a few cases and decisions to establish 
the proposition that where a person contracts to render 
personal services to the ‘‘satisfaction’’ of his employer, 
he may be discharged whenever the employer becomes 
dissatisfied with his services. The employee may feel 
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and prove that he has not been fairly treated by the 
employer; he may feel and prove that the employer 
acted unreasonably in feeling or expressing dissatis- 
faction with his services; he may feel and prove 
that his employer was not justified in his dissatisfac- 
tion. But on none of these grounds can the em- 
ployee deprive his employer of the right vouchsafed 
by the contract to terminate the employment whenever 
the employer feels dissatisfied. The rule expressed in 
all of the authorities is that under a contract requir- 
ing an employee to render services to the satisfaction 
of his employer, the employer has the right to termi- 
nate the contract whenever he becomes dissatisfied with 
the employee, and the reasonableness of his action or 
the justification for his dissatisfaction cannot be in- 
quired into by court or jury. The employer’s dissatis- 
faction with the employee’s services gives the absolute 
right to terminate the contract of employment and dis- 
charge the employee regardless of any justification or 
lack of justification in the employer, and without regard 
to the reasonableness or unreasonableness of his action. 
In other words, the employer is the sole judge as to 
whether or not the services of the employee are to his 


satisfachion. 


Having in mind that the contract sued on was exe- 
euted in California, it is well at the outset to note the 
California rule upon the subject. 


In Tiffany v. Pacific Sewer Pipe Co., 180 Cal. 700 
(1919) the contract was one for personal services. The 
plaintiff was engaged as an expert glazeman in the 
manufacture of brick, for a three-year term. The con- 
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tract, which was in writing, contained a provision for 
the termination of the contract if for any reason the 
employee was unable to turn out glazed brick ‘‘satis- 
factory to the defendant. It will be noted that the 
‘satisfactory’? clause referred to the product of the 
employee’s services rather than to his services, a dis- 
tinction, however, which is without a difference. The 
employee was discharged, and thereafter commenced 
suit and recovered a judgment in the trial court. Upon 
appeal, however, the judgment was reversed. In the 
opinion the court quotes with approval from 13 Corpus 
Juris at page 675, as follows (p. 702): 

‘‘In contracts involving matters of fancy, taste, 
or judgment, when one party agrees to perform to 
the satisfaction of the other, he renders the other 
party the sole judge of his satisfaction without 
regard to the justice or reasonableness of his deci- 
sion, and a court or gury cannot say that such party 


should have been satisfied where he asserts that he 
is not.’’ 


Applying the rule to the facts of the case before it and 
holding that the contract constituted the defendant em- 
ployer the sole judge of whether the quality of brick 
produced was ‘‘satisfactory’’ or not, the court said 
(ae GOane: 


‘‘All these matters would of necessity be de- 
terminable by the taste or judgment of the defend- 
ant’s managers. And as their experience in the 
business was an essential element in the exercise of 
that judgment, it could not have been intended that 
some other person’s judgment should determine 
the question of satisfactory performance. An ex- 
press stipulation or necessary implication would 
be necessary to give such a contract that mean- 
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ing. This contract neither declares it directly, 
nor requires it by implication. The terms of the 
contract imply that the defendant was not com- 
pelled to be satisfied if the quality produced equaled 
that which was being produced at the time the con- 
tract was made. The addition of the phrase ‘and 
satisfactory to the Pacific Sewer Pipe Company’ 
implied a complete satisfaction and authorized the 
defendant to reject the brick or discharge Tiffany 
under the terms of the contract if for any reason of 
any character the quality or quantity of the prod- 
uct was not satisfactory. We think the contract 
falls within the rule applicable to cases where the 
judgment of the promiser is involved, and that 
his decision that he is not satisfied 1s conclusive on 
the other party and upon the court to which the 
question 7s presented.’’ 


Tyler v. Ames, 6 Lansing 280 (1872), involved a con- 
tract of hiring whereby the plaintiff was engaged as 
defendant’s agent in the sale of engines manufac- 
tured by defendant ‘‘for the term of one year if plain- 
tiff could fill the place satisfactorily’’. The plaintiff 
was discharged by the defendant during the term of the 
contract, whereupon plaintiff commenced suit for al- 
leged breach of contract. As in the case at bar, the 
plaintiff had judgment. Upon appeal, however, the 
judgment was reversed. Said the court (p. 280): 


‘‘TIt was for defendant to determine when plain- 
tiff failed to fill the place of agent satisfactorily, 
and I know of no one who is authorized to review 
his decision. 

The word ‘satisfactorily’ refers to the mental 
condition of the employer, and not the mental 
condition of a court or jury. The right of deter- 
mining whether the plaintiff filled the place of 
agent satisfactorily must, from the nature and 
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necessity of the case, belong to the person whose 
interests are directly affected by the plaintiff’s 
action. To require the employer, under such a 
contract, to prove that plaintiff did not fill the 
place satisfactorily, would be to require of him an 
impossibility, unless his own oath was taken as 
to his mental status on the subject. If he is re- 
quired to prove facts and circumstances that 
would justify him in feeling dissatisfied with the 
manner plaintiff filled his office, it would be annull- 
ing this clause of the contract, as, without such a 
clause, he would have the right to dismiss the 
plaintiff if he did not properly perform his duties. 

The question is quite similar to the one that is 
sometimes raised on chattel mortgages, containing 
a clause authorizing the mortgagee to take the 
property and sell it when he deems himself inse- 
eure. he weight of authority is in favor of the 
right of the mortgagor to take and sell the prop- 
erty without any obligation to prove that the facts 
and circumstances surrounding the parties justi- 
fied him in deeming himself insecure.’’ 


Kendall v. West, 196 Ill. 221, 63 N. E. 683 (1902), in- 
volved a contract for the rendition of theatrical serv- 
ices. The contract was terminated by the employer, 
whereupon suit was brought. Judgment went for the 
defendant, and upon appeal was affirmed. Said the 
eourt (p. 584): 


‘“‘The contract of employment provided that ap- 
pellant should render ‘satisfactory services’ for 
which he was to receive the sum of $250 per week. 
It contained no provision in any manner limiting 
the appellee in the exercise of his judgment as to 
what should be deemed ‘satisfactory services’. The 
appellant did not wndertake to render services 
which should satisfy a court or qury, but under- 
took to satisfy the taste, fancy, interest, and judg- 
ment of appellee. It was the appellee who was to 
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be satisfied and if dissatisfied, he had the right to 
discharge the appellant at any time for any reason, 
of which he was the sole judge.’’ 

In Koehler v. Buhl, 94 Mich. 496, 54 N. W. 157 (1898), 
i isssala mo, oom 

‘Tt is settled law that, where a person contracts 
to do work to the satisfaction of his employer, the 
employer is the judge, and the question of the 
reasonableness of his judgment is not a question 
for the jury.’’ 

It is obvious, of course, that for a court or 
jury to hold that the dissatisfaction of an employer 
was not justified, or that the employer acted un- 
reasonably in expressing dissatisfaction with the 
services rendered, is to create a new contract for 
the parties. The employer executes a contract whereby 
he exacts certain services satisfactory to him; the court 
executes for the employer a contract whereby the em- 
ployer must be satisfied if the services are satisfactory 
to the court. Of course, employers would not enter into 
contracts requiring the rendition of services satisfac- 
tory to them if they had any reason to believe that the 
obligation of the employee would be discharged by ren- 
dering services which, in the opinion of a third person, 
should have satisfied the employer, although they did 
not, in fact, satisfy him. 

To the effect that the employer is the sole judge of 
whether the services rendered are ‘‘satisfactory’’ or not, 
see, further, 

Campbell v. Thorp, 36 Fed. 414 (C. C. BE. D. 

Mich. 1888) ; 
Krompier v. Spivek, 170 Tl. App. 621 (1912). 


In the latter case the syllabus reads as follows: 


‘‘An employment contract by which an employe 
agrees to render services ‘satisfactory’ to his em- 
ployer may be terminated by the employer if the 
services rendered are not satisfactory to him and 
such employer 1s the sole judge as to whether the 
services are satisfactory.’’ 


See also: 
Gwynne v. Hitchner, 66 N. J. L. 97, 48 Atl. 571 
(1901). 


In the opinion in the case last cited the court refers - 
to Brown v. Foster, 113 Mass. 136 (wherein the plain- 
tiff agreed to make for the defendant a ‘‘satisfactory”’ 
suit of clothes, and the defendant had returned the suit 
as unsatisfactory) and points out that the Supreme 
Court of Massachusetts recognized that the judgment 
of the defendant was conclusive, saying: 


‘feven if he ought to have been satisfied, the action 
would not he; that, when the contract permits the 
defendant to decide for himself, he cannot be de- 
prived of that contract right.’’ 


In Aquinto v. Fischer, 165 N. Y. 8S. 369 (App. Div. 
1917), the plaintiff recovered judgment in a suit brought 
for an alleged wrongful termination of a contract by an 
orchestra leader against a theater proprietor. The con- 
tract contained a clause that the orchestra agreed ‘‘to 
perform their duties faithfully at all times and fo the 
satisfaction of the manager of’’ the defendant. In re- 
versing the judgment for the plaintiff the court said 
(po. a0) : 


‘‘The services contracted for clearly fell within 
the principle involving the exercise of taste, fancy, 
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skill, or professional judgment, and the satisfaction 
of the employer was to be determied solely by the 
employer, and not by the court or the jury.’’ (Citing 
previous New York cases.) 


Similar in principle to the foregoing cases is one de- 
cided by this court. See 
Cressey v. International Harvester Co., 206 Fed. 
oo 40. C. A, Gal aro 


In the case cited the contract provided that the 
employer might terminate it whenever ‘‘it should con- 
sider the employee’s work unprofitable or undesirable’’. 
In affirming the judgment in favor of the employer this 
court said (p. 35): 

‘“‘the defendant was authorized to discharge the 
plaintiff when it should consider his work unprof- 
itable or undesirable. This constituted defendant 
the judge of when plaintiff’s work was _ profit- 


able or unprofitable to it, or whether it was Ge- 
sirable that it be continued.”’ 


See also the following cases: 


American Music Stores v. Kussel, 232 Fed. 306 
COCA oti sile); 

Mackenzie v. Minis, 132 Ga. 323, 63 8. E. 900 
(1909); 

Schmand v. Jandorf, 175 Mich. 88, 140 N. W. 
996 (1913); 

Teichner v. Pope Mfg. Co., 125 Mich. 91, 83 N. W. 
1031 (1900) ; 

Frary v. American Rubber Co., 52 Minn. 264, 53 
N. W. 1156 (1893). 
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Cases might be multiplied indefinitely to the same 
effect. The cases cited, however, sufficiently illustrate 
the rule which as stated at the outset is, that, under a 
contract for the rendition of ‘‘satisfactory’’ services 
the employer is the sole judge of whether the services 
are ‘‘satisfactory’’. 


The defendant having terminated the plaintiff’s con- 
tract upon the ground that plaintiff’s services were 
neither ‘‘satisfactory’’ nor ‘‘efficient’’, the plaintiff 
was concluded by the defendant’s action unless he could 
both allege and prove that the defendant acted in bad 
faith. The burden of proof im this respect was upon 
the plaintiff. 

See: Delano v. Columbia Works & Malleable Iron 
Co? fame Div. 155, 166°N. Y.°S. 105 Cea At 
firmed in Memorandum Opinion, 123 N. E. 862. 


In the latter case, it is said: 


“In such a ease, upon proof of a valid contract 
and discharge, the burden is undoubtedly on the de- 
fendant of coming forward with evidence that the 
employe was discharged because of dissatisfaction, 
and it is true that such dissatisfaction must be 
genuine; but the burden of proof upon the whole 
ease is on the plaintiff and he must show that the 
elaim of dissatisfaction was feigned, not genuine.’’ 


The foregoing case was quoted with approval in 
Lyon v. Starr Piano Co., 107 Mise. 334, 177 N. Y. S. 
Ge2 COIS). 

See also: 


Gilman v. Lamson Co., 234 Wed) o07 © C. ae 
ist, 1916). 
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In the ease cited, a Judgment in favor of the plaintiff 
in a suit for alleged wrongful discharge was reversed 
by the Court of Appeals because of the refusal of the 
District Court to instruct the Jury as requested by the 
defendant that the burden was upon the plaintiff to 
prove that the termination of his contract was invalid 
by reason of bad faith upon the part of the defendant. 

The syllabus reads as follows: 


‘*CORPORATIONS—TERMINATION OF Contract. It 
was error for the judge to refuse to instruct a jury 
that the burden is on the plaintiff to prove that 
the termination was invalid by reason of bad faith 
on the part of the directors in voting to termi- 
nate it.’’ 


A. The reasons given by the trial court in holding that the 
defendant could not terminate the plaintiff’s contract of 
employment are untenable. 


The trial court held that the attempted termination 
of the plaintiff’s contract by the defendant was wrong- 
ful, and gave three reasons for so holding. These rea- 


sons are as follows: 


1. The contract of August 27, 1918, was separate 
and distinct from the original contract of em- 
ployment made in San Francisco on May 18, 
1918, and defendant’s dissatisfaction with plain- 
tiff’s services under the later contract did not 
entitle it to terminate the prior contract.*? 


2. The reasons given to the plaintiff for his dis- 
charge at the time of the termination of his 
contract (which did not include any expression 


3l. R. 144, 145. 
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of dissatisfaction with plaintiff’s services), pre- 
cluded the defendant from thereafter claiming 
that plaintiff’s services were unsatisfactory.*? 


3. The defendant was not justified in terminating 
the contract.** 


We will consider these three reasons in the order in 
which we have stated them. 


(1) The contract of August 27, 1918, was a mere supplement to 
the original contract of May 18, 1918, and “unsatisfactory” 
services under the latter contract entitled the defendant to 
terminate the earlier contract. 

It will be recalled that plaintiff’s original contract 
was executed in San Francisco and provided for his 
employment as chief accountant at the defendant’s 
Shanghai office. The defendant left San Francisco to 
take up his duties at Shanghai under this contract, and 
while en route to that place was stopped at Yokohama 
by a telegram from the defendant requesting him to 
proceed to Tokyo, there to assume the duties of chief 
accountant at the Tokyo office of the defendant during 
the vacation of the regular accountant. Upon arriving 
in Tokyo the plaintiff received a letter from the defend- 
ant fixing the duration of his stay in Tokyo, i. e., dur- 
ing the vacation of the regular accountant, estimated at 
six months, and providing for certain additional mone- 
tary allowances to the plaintiff by reason of the in- 
ereased inconvenience to which he may have been sub- 
jected by his change of plans. The letter further pro- 
32. R. 150. 


53. R. 150. 
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vided that the services to be rendered by the plaintiff 
in Tokyo should “‘of course apply on your three years’ 
term as mentioned m your original contract’’. It is the 
defendant’s position that this contract was a mere 
supplement or amendment to the original contract. It 
specifically provides that the services rendered under 
it should constitute services under the three-year con- 
tract. How services rendered under the subsequent 
contract of August 27th should constitute services un- 
der the original contract of May 18, 1918, 1s inconceiva- 
ble except upon the view that the latter contract within 
the contemplation of the parties was a mere amend- 
ment of the earlier contract. The fact is that the de- 
fendant made a contract for three years with the plain- 
tiff as chief accountant and designated Shanghai his 
place of employment. Subsequently it developed that 
the plaintiff’s services would be needed by the defend- 
ant at Tokyo for a part of the three-year period, and 
the supplemental agreement was executed providing 
that the plaintiff should work in Tokyo during the 
time that his services were required there, and should 
receive certain additional monetary allowance to com- 
pensate him for any increased inconvenience due to the 
change of location. This being so, it is evident that 
the provision of the original contract in respect of ‘‘sat- 
isfactory service’’ was applicable to all services ren- 
dered by the plaintiff for the defendant. 


The only services rendered by the plaintiff for the de- 
fendant were rendered in Tokyo. Such services were 
subject to all of the provisions of the original contract 
executed in San Francisco on May 27 (except insofar as 
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that contract was expressly modified by the Jater con- 
tract of August 27), because the express provision of 
the later contract made it so. | 


A new contract with reference to the subject-matter of 
a former one does not supersede the former or destroy 
its obligations, except insofar as the new one is incon- 
sistent therewith. This rule of course is elementary. 
See, however, as illustrating it, the following cases: 
Orpheus Vaud. Co. v. Clayton Inv. Co., 41 Utah 
b0D, 1238 Pac. 575 (1912); 
Boody v. Rutland etc. Co., 3 Blatch. 25, 3 Fed. 
Cas. 857 (1853) ; 
Hoffman v. Murphy, 44 Colo.-107, 96 Pac. 780 
(1908) ; | 
Myers v. Carnahan, 61 W. Va. 414, 57 S. E. 134, 
Wo el 907). 


It is clear, therefore, that if the services of the plain- 
tiff in Tokyo were ‘‘unsatisfactory’’ to the defendant 
the latter was. justified in terminating the original con- 
tract of May 27th, 1918. 


The trial court argued that the dissatisfaction of the 
defendant with plaintiff’s services at Tokyo could be 
no justification for terminating a contract providing for 
services at Shanghaz; it held that the plaintiff never had 
an opportunity of rendering any services at Shanghai, 
and, therefore, that it was impossible for the defendant 
to determine whether or not the plaintiff’s services were 
‘‘unsatisfactory’’, because he had not been given any 
opportunity to render services at the place where the 
contract provided that they should be rendered. The 
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answer of course to this argument is twofold: First, the 
letter of August 27, 1918, was not a separate, inde- 
pendent contract, but was rather only an amendment of 
the original contract of May 27th, and did not abrogate 
or nullify or affect any of the provisions of the earlier 
contract except in respect of a temporary place of em- 
ployment of the plaintiff and of the compensation which 
he was to receive during such temporary period. Par- 
ticularly the later contract did not affect the provision 
of the earlher contract requiring the plaintiff’s services 
to be ‘‘satisfactory’’ to the defendant; and second, there 
is no reason why the defendant should be compelled to 
permit the plaintiff to render services in Shanghai when 
its experience in Tokyo with the plaintiff convinced it 
that he would be neither ‘‘efficient’’ nor ‘‘satisfactory’’ 
in Shangha. The quality of the services rendered by 
the plaintiff a2 Shanghai would be no different from 
those rendered im Tokyo. If the plaintiff were an ‘‘un- 
satisfactory’’ accountant in Tokyo he would necessarily 
be an ‘‘unsatisfactory’’ accountant in Shangha. The 
argument that the plaintiff was not given an opportunity 
to demonstrate his fitness and capabilities in Shanghat 
(although he failed in Tokyo) savors too much of sub- 
tlety and refinement to be the foundation of a judgment 
of $7500 against the defendant. 
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(2) The fact that the reasons for plaintiff’s discharge given by 
the defendant to the plaintiff on March 19, 1919, did not 
include any expression of dissatisfaction with the plaintiffs 
services did not estop the defendant from thereafter claiming 
that the real reason for plantiffs discharge was “unsatis- 
factory” services, or preclude the defendant from showing 
the real reasons which prompted it to terminate the plain- 
tiff’s contract of employment. 

It will be recalled that the plaintiff’s contract of em- 
ployment was terminated by the defendant on March 19, 
1919, (or rather, evidenced by a letter of that date) 
while plaintiff was still employed in the defendant’s 
Tokyo office. On that day the plaintiff received a letter 
from the defendant which confirmed the verbal expres- 
sion to like effect of a “‘few days before’’ that ‘‘Mr. 
Burns, Agent of our Shanghai Office * * * had made 
satisfactory arrangements with Mr. Manley to remain 
with the Company’’, and for that reason did not wish 


the plaintiff to ‘‘come to Shanghai’’.*° 


On the same day the defendant addressed a letter to 
Mr. L. A. Ward of San Francisco, who was a friend of 
the plaintiff, and through whom plaintiff’s contract of 
May 27, 1918, had been negotiated. With the letter to 
Mr. Ward was enclosed a copy of the letter addressed 
by the defendant to the plaintiff, and among other 
things the letter to Mr. Ward contained the following: 


‘*You will perhaps not be prepared for the news 
that Mr. Steele is not going to Shanghai to our 
office at that port. I presume that when Mr. Burns 
went through San Francisco this matter was not 
discussed with you, beeause Mr. Burns thought at 
that time that Mr. Steele would replace Mr. Manley 
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after the return of Mr. Boyd to Tokyo from his short 
holiday. In the meantime Mr. Burns has made sat- 
isfactory arrangements with Mr. Manley and de- 
sires to continue his services with the Company— 
and that being the case, he has no position for Mr. 
Steele.’ #6 


The trial court took the position that these two letters 
of the defendant on March 19, 1919, in which nothing 
was said ‘‘about unsatisfactory or inefficient services’’ 
precluded the defendant from thereafter claiming that 
the real reason for plaintiff’s discharge was his weffi- 
cient and unsatisfactory services.*’ The court’s position 
seems to have been that because ‘‘the only cause as- 
signed for plaintiff’s dismissal (in the two letters) ‘‘ was 
that the Shanghai office had persuaded another to re- 
main in his place’’, the defendant was estopped to urge 
another or different reason. The court argued that 
the defendant was bound by its ‘‘position at the time of 
the dismissal’’,?8 and that, not having taken the position 
with the plaintiff and informed him at that time that he 
was discharged because of inefficient and unsatisfactory 
services, the defendant could not thereafter claim that 
he was discharged for any such reason. In so holding 
we submit that the court committed grievous error, both 
of law and of fact. We shall shortly show by an abun- 
dance of authority, that the defendant was entitled to 
dismiss the plaintiff without giving him any reason at 
all, provided it was in fact dissatisfied with his services. 
We shall further show that the reasons given by the 
36. R. 136. 
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defendant at the time of his discharge were, as matter 
of law, inconsequential, provided that the defendant was, 
in fact, dissatisfied with plaintiff’s services, and that, not- 
withstanding any reason given to plaintiff at the time 
of his dismissal, the defendant could thereafter, at any 
time, show that the dismissal was occasioned by plain- 
tiff’s ‘unsatisfactory’? service. We shall deal first, how- 
ever, with the error of fact into which the court fell. 
This requires a brief analysis only of the letter of 
March 19, 1919, from the defendant to the plaintiff. 
This letter opens as follows: 

“With reference to our conversation of a few 


days ago, we beg to confirm what we told you at 
that time, to the effect etc.’ 


It will be noted, therefore, that the letter did not 
afford the plaintiff the first news of the termination 
of his contract. This had been done in a conversa- 
tion preceding the letter by ‘‘a few days’’. The 
whole tenor of the letter indicates that the plain- 
tiff was satisfied with the arrangement which termi- 
nated the contract. It manifests that the plaintiff was 
in accord with the defendant’s course. The letter of 
the defendant to Mr. Ward on the same day, viséd by 
the plaintiff and approved by him, as we shall later 
show, proves conclusively that the plaintiff made no 
objection to the termination of his contract, but on the 
contrary, was satisfied that the contract should be 
terminated. The defendant’s letter to Mr. Ward 
states as follows:*° 


30. weve 135) 
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‘‘T had explained the whole situation to Mr. 
Steele and I think he fully understands the reason 
for the action which has been taken. I am pleased 
to say that he has accepted the situation very 
gracefully indeed and is qute willing to come 
to a friendly understanding with the American 
Trading Company. 

I have suggested that wm view of the fact that 
lis contract was made with your good self, he 
return to San Francisco in due course and come to 
a settlement with you, and he has been very 
agreeable to this suggestion. 

I think I am correct in saying that Mr. Steele 
is not altogether satisfied with life in the Far 
East, and that he is not sorry that his stay here 
is not to be prolonged, even to the extent of the 
eontract which he entered into. 

He is, however, desirous of obtaining some kind 
of a Government appointment in India, and he 
tells me that you were fully acquainted with his 
wishes in this respect at the time you entered into 
negotiations with him on behalf of the American 
Trading Company. He would like us to render 
him such assistance as we can to enable him to 
get such an appointment, and I have told him 
that we would provide him with such letters of 
recommendation as we could, but beyond that I 
cannot see that we can be of any material assist- 
ance. However, I hope that you will do any- 
thing that you are able to do in his behalf. 

I eannot say at this writing just when Mr. 
Steele will return to San Francisco, but I am 
expecting that Mr. Boyd will be back here not 
later than the end of April, and in that case prob- 
ably Mr. Steele could get away from here sometime 
during May. 

I am giving Mr. Steele a copy of this letter.” 


That this letter was viséd and okehed by the plain- 
tiff before being sent to Mr. Ward is conclusively 
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established by the postscript attached thereto, which 
reads as follows: . 

‘“P, 8. Since writing the above, Mr. Steele 
has called my attention to the fact that my re- 
marks with reference to his not being satisfied 
with hfe in the Far East are not exactly in ac- 
cordance with facts. His proposition is that he 
is not pleased with life in Japan, but that as far 
as China is concerned he believes that he would 
have been entirely satisfied to have completed 
his contract in that Country.”’ 


It appears, then, that after the letter to Mr. Ward 
was written it was read by the plaintiff and the writ- 
er’s attention was called to the fact that certain state- 
ments were not ‘‘exactly in accordance with facts’’; 
accordingly the writer in a posteript corrected the let- 
ter to conform ‘‘exactly’’ with the facts as stated by 
the plaintiff. No exception was taken by the plaintiff 
to the statement in the letter that the whole situation 
had been explained to the plaintiff and that he fully 
understood and appreciated the defendant’s action in 
terminating the contract and took no exception to it. 
The two letters therefore which the plaintiff and the 
trial court hold up as conclusive proof that the plain- 
tiff’s discharge was not occasioned by ‘‘inefficient’’ or 
‘Cunsatisfactory”? service, upon their face explain the 
reasons why the defendant did not inform the plain- 
tiff that the termination of his contract was due to his 
‘‘inefficient’’ or ‘‘unsatisfactory’’ service. The ter- 
mination of the contract was an amicable arrangement 
between the parties. The plaintiff understood the en- 
tire situation, and in a spirit of amity with the de- 
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fendant accepted the same. As shown by the defend- 
ant’s letter to Mr. Ward the plaintiff was _ seek- 
ing the good offices of the defendant to secure for him 
a Government appointment in India, and the defendant 
had engaged to do what it could to further the plain- 
tiff’s ambitions in that direction. Under these circum- 
stances, is it to be expected that the defendant would 
inform the plaintiff that his contract was terminated 
and he was discharged from its service because of 
‘“inefficient’’ or ‘‘unsatisfaetory’’ service? The de- 
fendant was assuming, and had the right to assume, 
that the matter of the cancellation of the contract was 
one of mutual agreement between it and the plaintiff. 
Such an understanding breathes forth from every line 
of the two letters of March 19, 1919, and is the only 
deduction possible from the plaintiff’s concurrence in 
the expressions of the defendant’s letter to Mr. Ward. 
The defendant, therefore, believing, and having the 
right to believe, that the cancellation of the contract 
was agreeable to the plaintiff, and that he had no ob- 
jection to it, was not called upon to assert a right (of 
discharge) which it would have been necessary to as- 
sert only in the event that the plaintiff was resisting a 
termination of his contract and disputing the right of 
the defendant to discharge him. We submit, therefore, 
that for the trial court to hold up the two letters of 
March 19, 1919, as conclusive proof that the defendant 
did not terminate the plaintiff’s contract because of 
his inefficient or unsatisfactory services, is to ignore 
the impulses of human nature. Men do not gratuitously 
affront those with whom they have no dispute. The de- 
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fendant was anxious to get rid of the plaintiff. It had 
a right to say to the plaintiff ‘‘your services under 
your contract have been inefficient and unsatisfactory, 
and therefore we terminate your contract and dis- 
charge you’’. It did not choose to take this course 
initially, but, on the contrary, assumed a conciliatory 
attitude toward the plaintiff. In a spirit of amity it dis- 
cussed the situation with the plaintiff, and he made no 
objection to the termination of his contract; on the 
contrary, expressed a wish to obtain a Government 
position in India, which of course would have rendered 
it impossible for him to continue with his contract, and 
solicited the defendant’s good offices in securing him 
such a position. There was no need, therefore, for the 
defendant to have informed the plaintiff that it dis- 
charged him and terminated his contract on account of 
inefficient and unsatisfactory services; the matter of 
the cancellation of the contract and of the discharge 
of the plaintiff had been accomplished (according to 
the defendant’s understanding) without friction, with- 
out acrimony, and without dispute. From the aspect of 
a question of fact alone, therefore, we submit that 
the holding of the trial court that the two letters of 
March 19, 1919, established that the plaintiff was dis- 
charged for a reason other than unsatisfactory service, 
is without support in the evidence. 

In its decision the trial court, speaking of the de- 
fendant’s letter of March 19, 1919, to Mr. Ward, and 
of the fact that no mention was made therein about 
‘‘unsatisfactory or inefficient service’’, says: 
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‘(He [defendant’s manager] was writing to an- 
other company official, and could speak without 
reserve, yet the only acts assigned for plain- 
tiff’s dismissal was that the Shanghai office had 
persuaded another to remain in his place.’’"! 


This comment of the court was not justified be- 
cause it overlooks or ignores the fact shown on the 
face of the letter, that a copy of the same was to be 
given to the plaintiff. Necessarily the ‘‘reserve’’ of 
which the court speaks would be lacking if it were the de- 
sign of the writer to apprise the plaintiff of the con- 
ients of the letter. 


Having discussed the question from the aspect of a 
question of fact, we will deal with it briefly as a ques- 
tion of law, and will demonstrate the following propo- 
sitions : 

1. It is immaterial whether or not all or any of 
the grounds upon which an employer rests his 
discharge of a servant were known to him 
when he discharged the servant. 

2. It is not necessary for a master to assign any 
reason for the discharge of the servant at the 
time he discharges him. 

3. The reasons given at the time of a discharge 
do not estop the master or preclude him from 
later asserting some other or different reason, 
whether known to him at the time of the dis- 


charge or not. 


The principle resulting from the propositions just 
stated is that the dismissal of a servant is justified if 
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it appears that a sufficient cause therefor did exist, 
even if not expressed to the servant at the time of his 
dismissal. 


im Fanmer vo. Furst Trust Co., 246 Ped. 671 (©. A 
7th, 1917), the syllabus reads as follows: 


‘‘Hiven if the cause assigned for dismissal of an 
employee was not in itself sufficient, the dismissal 
is Justified if it appears that sufficient cause there- 
for did in fact exist.’’ 


In support of the proposition just stated many cases 
are cited in the body of the opinion. 


In Independent Life Ins. Co. v. Williamson, 152 Ky. 
818, 154 8S. W. 409 (1913), the syllabus reads as follows: 


‘‘An employer was not precluded from showing 
that he discharged an employe because he did not 
perform his duties as agreed, or because his habits 
were objectionable, because in the letter requesting 
his resignation the employer stated that he had 
decided to reduce the force, so that employe’s serv- 
ices were not longer required.’’ 


In the opinion it is said (p. 411): 


‘Tt is true that in the letter of dismissal O’Kain 
said he discharged appellee because the company 
had decided to reduce its force, and did not assign 
as a reason for the discharge the fact that appellee 
was not fulfilling his contract. But the company 
was not precluded by the reason assigned im this 
letter from showing that appellee was discharged 
because he failed to perform his duties mm the man- 
ner stipulated in the contract, or because his habits 
and conduct were objectionable.”’ 


In Macauley v. Press Publ. Co., 170 App. Div. 640, 
155 N. Y. S. 1044 (1915), the syllabus reads as follows: 
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‘“Where an employe’s disregard of orders as to 
his hours of work justified his discharge, it was im- 
material that he was discharged on account of a 
matter unconnected with such disobedience of or- 
ders.’’ 

See also: 
Thomas v. Beaver Dam Mfg. Co., 157 Wis. 427, 
147 N. W. 364 (1914). 


In this case the court reversed a judgment for plain- 
tiff in an action for damages for wrongful discharge of 
an employee. It appeared that the employer when it 
discharged the employe gave as its reason that ut had 
concluded to change its mode of selling. The trial court 
took the position that the reason so assigned was con- 
clusive upon the defendant and that it could not there- 
aiter show that its real reason for discharging the 
plaintiff was other than that stated. The Supreme Court 
of Wisconsin, dealing with this point, said (p. 365): 

‘‘Tf when respondent was discharged there ex- 
isted an uncondoned justification therefor, regard- 
less of whether it was then known to appellant, or 
whether the reason assigned for such discharge 
was sufficient, the trial court erred in holding that 
appellant was precluded by the first or any notice 
of discharge from proving an existing ground not 
therein referred to. Loos v. Geo. Walter Brewing 
Co., 145 Wis. 1, 6, 129 N. W. 645, 140 Am. St. Rep. 
1052; Von Heyne v. Thompkins, 89 Minn. 77, 93 N 
W. 901, 5 L. R. A. (N. 8.) 524; Crescent Horse 
Shoe Co. v. Eynon, 95 Va. 151, 27 S. E. 935.”’ 

Kiven if the defendant when it terminated plain- 
tiff’s contract had been ignorant of the acts of the plain- 
tiff which it set up in this action to justify the ter- 
mination of his contract, such fact would have been 
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immaterial. It has been held that ignorance of a suffi- 
clent cause at the time of a servant’s discharge or even 
up to the time of the commencement of an action there- 
for does not preclude the defendant from justifying 


its act. 


See: 
Boston Deep Sea Fishing, etc. Co. v. Amsell, 39 
Clin. 339, 357 (1888). 


See, also, 
Loos v. Walter Brewing Co., 145 Wis. 1, 129 N. 
W. 645 (1911). 


In Corgan v. Lee Coal Co., 218 Pa. St. 386, 67 Atl. 
655 (1907) the plaintiff appealed from a judgment 
against him in an action for wrongful discharge. The 
contract of employment was ‘‘for so long a time up to 
five years that (plaintiff) satisfactorily performs his 
duties as foreman for said (defendant) company’’. 
The defendant became dissatisfied with the plaintiff 
and discharged him. A the time of his discharge the 
plaintiff had employed an attorney to secure from the 
defendant certain profits of the defendant to which he 
claimed to be entitled. The evidence showed that when 
the plaintiff was discharged the reason for this dis- 
charge given by the manager of the defendant was that 
‘che could not have a man in his employ who was law- 
ing him’’. It was argued by the plaintiff that the rea- 
son so given was the only reason upon which the de- 
fendant could rely to justify plaintiff’s discharge, and 
that it was insufficient. The Supreme Court of Penn- 


sylvania, dealing with this matter, said: 


06 


‘Tt is suggested here that dissatisfaction with 
the manner in which plaintiff performed his du- 
ties as foreman was not alleged as a reason for 
the discharge; but in Allentown Iron Co. v. Me 
Laughlin, 1 Mona. (Pa.) 726, it was held by this 
court that while the master might not have the 
right to discharge his servant for the cause assigned 
by him, ‘7f, at the teme, the defendant company 
had a right to discharge him for any cause, such 
discharge would not be unlawful because a wrong 
reason had been given for it’. The same prin- 
eiple is laid down in Wood on Master & Serv- 
ant, § 121: ‘The master is not bound to give any 
reason for the dismissal at the time, and if he does, 
he is not thereby estopped from setting up any 
other or different cause which really existed when 
the servant was discharged’. Other authorities to 
the same effect are numerous. Thus in Rossiter v. 
Cooper, 23 Vt. 522, where a contract of employ- 
ment provided that the employer, if he became dis- 
satisfied, had the right to dismiss the employee, 
upon giving him one day’s notice, it was held that 
the employer was at liberty, at any time to put an 
end to the contract, without informing the employee 
of the ground of his dissatisfaction, and without in 
fact having any satisfactory reason for it. In 
Koehler v. Buhl, 94 Mich. 496, 54 N. W. Rep. 157, 
it was said: ‘It is settled law that where a per- 
son contracts to do work to the .satisfaction of his 
employer, the employer is the judge and the ques- 
tion of the reasonableness of his judgment is not 
a question for the jury’. As we coincide with this 
view of the ease, it is unnecessary to examine the 
grounds, which the court below regarded as _ suff- 
cient to justify the defendant company in discharg- 
ing the plaintiff from its employ. The evidence is 
ample to show that the dissatisfaction was gen- 
uine, and there is nothing to show that it was ma- 
heious. Whether or not it was well founded we 
need not inquire.”’ 
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The foregoing cases show conclusively that the rea- 
son for the termination of plaintiff’s contract assigned 
by the defendant in its two letters of March 19, 1919, 
did not estop the defendant or preclude it from show- 
ing the real reason which actuated it in terminating the 
contract. If the defendant was dissatisfied with the 
plaintiff’s services under the contract it had a right to 
discharge him, and it 1s immaterial that for the pur- 
pose of soothing the plaintiff’s feelings or for any 
other reason it did not disclose to him on March 19th 
the real motive that prompted it in terminating the 
contract. As we have already pointed out, not only 
was the defendant on March 19th not called upon as 
matter of law to inform the plaintiff of its real reasons 
for discharging him, but to have done so would have 
shown a great want of tact and delicacy upon the part 
of the defendant, in view of the fact that the letters 
of March 19th demonstrate that the plaintiff accepted 
the cancellation of his contract without protest, and so- 
licited the efforts of the defendant to procure for him a 
Government position in India. To inform the plaintiff, 
under such circumstances, that he was discharged for 
inefficient and unsatisfactory services, would be to hurt 
his sensibilities and wound his pride without justifica- 
tion or excuse. The defendant was entitled, as matter 
of law and required as matter of delicacy and tact, to 
refrain from informing the plaintiff on March 19th of 
the real reason for his discharge. The fact that it 
did not inform him on that day, however, of its real 
motive for terminating his contract is of no conse- 
quence in the present case. When the plaintiff sued 
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alleging a wrongful termination of his contract the de- 
fendant was entitled to show any fact which on March 
19, 1919, or at any other time, entitled it to terminate 


the contract. 


(3) The trial court erred in assuming that it was entitled to 
inquire into the reasonableness of defendant’s action in dis- 
charging the plaintiff or the justification of its action in so 
doing. 

The trial court held that the reasons which the de- 
fendant urged as grounds of dissatisfaction with the 
plaintiff did not ‘‘justify’’ the defendant in discharging 
the plaintiff for ‘‘inefficient’’ or ‘‘unsatisfactory’’ serv- 
ice.” In so holding the trial court subverted the entire 
principle upon which ‘‘satisfaction’’ contracts are based. 


As we have already seen, a contract whereby one 
person engaged to render ‘‘satisfactory’’ services or 
services ‘‘to the satisfaction’? of another, renders the 
employer the sole judge of whether the services are 
‘samsiactory or ““tomslis satisfaction”. If the em- 
ployer is dissatisfied with the services, 7t matters not 
that a court or jury believes that he should have been 
satisfied. To inquire into the reasonableness of the em- 
ployee’s dissatisfaction or the justification for it is to 
deprive him of the right which the contract gave him to 
decide such matters for himself. The cases from which 
we have already quoted make this proposition manifest, 
and it is not our purpose to requote from them. How- 
ever, a quotation from Independent Life Ins. Co. v. Wil- 
liamson, 152 Ky. 818, 154 8. W. 409 (1913) from which 
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we quoted supra, is opposite in this connection. Said 
the court (p. 411): 


‘Appellee consented that the company should 
be the judge of whether or not he violated the con- 
tract, and agreed to leave it to it to finally deter- 
mine whether or not the extent of his violation was 
sufficient to warrant his discharge, and this privi- 
lege the company cannot be deprived of or denied 
the right to exercise in good faith merely be- 
cause a court or jury might not think the violation 
of sufficient importance to justify his discharge. 
Bridgeford & Co. v. Meagher, 144 Ky. 479, 139 S. 
W. 750; Thomas v. Houston, Stanwood & Gamble, 
146 Ky. 156, 142 8S. W. 214, 37 L. RB. A. (N. S.) 
950; Corgan v George F. Lee Coal Co., 218 Pa. 
386, 67 Atl. 655, 120 Am. St. Rep. 891, 11 Ann. Cas. 
838; Beissel v. Vermillion Farmers’ Elevator Co. 
M2 Siem 229, 113 N. W. 575, 12 1. Rava ies 
403; Mackenzie v. Minis, 1382 Ga. 323, 63 S. E. 900 
Zoli A. (N.S.) 1003, 16 Ann. Cas. 7235099@re 
Sees. 618-624.”’ 


The cases cited by the court in support of this 
conclusion sufficiently show how well established is 


the rule itself. 


Were we to assume, however, that the court was en- 
titled to consider whether or not defendant was justi- 
fied in being dissatisfied with the manner in which the 
plaintiff did his work, the record affords ample ground 


for such dissatisfaction. 


The evidence upon which the defendant relied to show 
the inefficient and unsatisfactory character of plain- 
tiff’s services is the subject-matter of Assignment of 
Krror Number Nine hereinbefore set forth at page 
17. It is not our purpose to repeat this evidence, 
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all of which should be read to the court if it would 
appreciate the difficulties which the defendant ex- 
perienced with the plaintiff. Suffice it to say that 
such evidence shows that the plaintiff in 


‘‘his attendance on the office was so irregular as to 
eause great hindrance to our (defendant’s) busi- 
ness. It very frequently happened that he did 
not turn up at the office until 9:30 o’clock, some- 
times 10 o’clock, or even later—this in spite of 
the fact that a notice is posted that our (defend- 
ant’s) office hours are from 9 o’clock’’.*? 


‘‘On three occasions’’ defendant’s manager in Tokyo 
took the plaintiff to task for his disregard of office 
rules.44 The plaintiff was in the habit of writing 
letters concerning the affairs of the defendant to 
Mr. L. A. Ward, of San Francisco, who was not 
an officer of the defendant or at all wmterested im the 
defendant.4® This, of course, was a gross breach 
of confidence upon the plaintiff’s part. The plain- 
tiff was continually making charges against various 
officers of the Company, against one in particular 
that he was receiving commissions to which he was 
not entitled.4® The manager of the Tokyo office in- 
formed the manager of the Shanghai office that the 
plaintiff’s services ‘‘had been most unsatisfactory’’, 
that he was very dilatory; that ‘‘he was a great 
disturber in the office; that he objected to methods 
laid down by his superiors, that he had taken on 
writing for the newspapers, and had written articles 
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which, if traced back to an employee of the American 
Trading Company might injure its business, and that 
all in all he would be a most unsatisfactory man for 
me to accept for Shanghai’’.t* The articles referred 
to were articles written by the defendant for news- 
papers and magazines in Japan, and which, accord- 
ing to the plaintiff’s own statement in a letter to 
Mr. Ward, might ‘‘prove very unpalatable to the 
oriental man’’.** The statements so made by the 
manager of the Tokyo office to the manager of the 
Shanghai office prompted the latter to refuse to ac- 
eept the plaimti#f at the Shanghai office, and to re- 
quest the Tokyo manager to arrange for a cancella- 


tion of plaintiff’s contract.*° 


The foregoing is a very brief outline only of the more 
important matters which rendered the plaintiff ‘‘un- 
satisfactory’’ to the defendant. The defendant also 
objected to the ‘‘personality’’ of the plaintiff. It is 
not our purpose to discuss the latter objection at 
length, but we believe that a brief perusal of the plain- 
tiff’s testimony at the trial would be sufficient to indi- 
eate that this objection was well taken. Unfortunately 
for the defendant the testimony of the Tokyo manager 
of the defendant was not available at the trial. De- 
fendant sought to take his deposition®® but the court 
refused to issue a commission therefor, upon condition 
that the plaintiff consent to waive objection to the 
testimony of the Shanghai manager in respect of econ- 
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versations which he had with the Tokyo manager re- 
garding the unsatisfactory service of the plaintiff and 
kindred matters.*! This the plaintiff did, so that the 


‘‘unsatisfactory’’ 


evidence in the record concerning the 
service of the plaintiff is that of the Shanghai man- 
ager of the defendant, who narrated the conversa- 
tions which be had with the Tokyo manager and the 
report of the latter in respect of the plaintiff which 
prompted him to decline to accept the plaintiff at 
Shanghai. Mr. Blake, who was the Tokyo man- 
ager of the defendant during the period of plain- 
tiff’s employment in Tokyo, was in London at the time 
of the trial." This explains why he did not testify 
at the trial. Had his testimony been available we 
have no doubt but that the fact that the services of 
the plaintiff were ‘‘unsatisfactory’’ and ‘‘inefficient”’ 
within the meaning of the contract would have been 
more fully shown. In failing to take Mr. Blake’s depo- 
sition the defendant was guilty of no lack of diligence. 
Upon the face of the pleadings it was admitted that the 
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plaintiff’s services had been ‘‘inefficient’’ and ‘‘unsatis- 
factory’’ to the defendant, and that he had been dila- 
tory and insubordinate. The allegations setting up these 
facts in the defendant’s answer were undenied in the 
repheation filed by the plaintiff. Under these circum- 
stances, the defendant believed, and had every reason 
to believe, that the plaintiff intended to admit that his 
services had been ‘‘inefficient’’ and ‘‘unsatisfactory’’ in 


Tokyo, and merely intended to challenge the legal suf- 
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ficiency of these facts as a defense to the action. Upon 
the trial, however, the plaintiff took issue with the 
allegations of the defendant’s answer, claiming that 
such allegations were ‘‘deemed’’ to have been denied, in 
the absence of a reply. Whether or not this position 
of the plaintiff was justified by the law is the subject- 
matter of the next succeeding subdivision of this brief. 
As soon as 14 was apprised of plaintiff’s position the 
defendant moved for the issuance of a commission to 
take the deposition, in London, of Mr. Blake, its former 
Tokyo manager of the defendant, and who was then in 
charge of its London office. In order that the trial 
should not be delayed by the taking of the deposition, 
the court exacted from the plaintiff a consent that let- 
ters that had passed between Mr. Blake and Mr. Burns, 
the Shanghai manager of the defendant, might be in- 
troduced in evidence without objection, and that con- 
versations which Mr. Burns had with Mr. Blake rela- 
tive to the ‘‘unsatisfactory service’’ of the plaintiff 
might be testified to without objection. This consent 
being given, the court denied the defendant’s applica- 
tion for the issuance of a commisson to take Mr. Blake’s 
testimony. It is for this reason that we have the indi- 
rect and hearsay evidence of Mr. Burns in respect of 
the unsatisfactory and inefficient services of the plaintiff 
while in Tokyo. In view, however, of the circumstances 
under which the defendant was denied the opportunity 
of taking Mr. Blake’s deposition and having him tes- 
tify fully and directly concerning the subject-matter, 
we submit that every reasonable inference and pre- 
sumption should be indulged in favor of the defendant 
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who was thus denied the opportunity of presenting 
fully and fairly the merits of its defense in respect of 
the breach by the plaintiff of the essential condition 
of his contract requiring ‘‘satisfactory service’’. 


The trial court took the position that under the 
contract of May 27th all that was required to be ‘‘sat- 
isfactory’’ and ‘‘efficient’’ was the plaintiff’s ‘‘way”’ 
of doing his ‘‘work’’ as chief accountant.°* Deal- 
ing with the objection that plaintiff was tardy im re- 
porting at the office, and dilatory in respect of office 
hours, the trial court said: 


‘‘Plaintiff’s duties as accountant were not lke 
those of a salesman or other employe who must 
meet the public at certain hours. There is no 
claim that the time devoted to lis work as an ac- 
eountant was insufficient’’ (R. 149). 


The defendant, however, and not the plaintiff, was 
to determine the office hours which the plaintiff should 
keep. The plaintiff could not report at the office at 
any hour that he chose, upon the ground that he de- 
voted ‘‘sufficient’’ time to his work as an accountant. 
In the interest of order and discipline in defendant’s 
office defendant had the right to fix the office hours 
of the plaintiff, and it is no answer to a charge that 
plaintiff failed to keep the office hours so fixed, that 
he devoted ‘‘sufficient’’ time to his work as an ac- 


eountant. 


Again, dealing with the charge that the plaintiff 
had been guilty of a grave breach of confidence in re- 
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porting the internal affairs of the Company to Mr. 
Ward at San Francisco, the trial court said: 


‘“We cannot see that what he did was any part 
of his ‘work’ as chief accountant’’ (R. 149). 


In this we believe that the court was greatly in error. 
The plaintiff could not divulge the confidences of the 
office to a stranger to his manager and say that his 
services were not thereby rendered ‘‘unsatisfactory’’ be- 
cause his breach of confidence had nothing to do with his 
‘work’? as chief accountant. Defendant did not em- 
ploy a mathematical automation; it employed an ac- 
eountant to work within a certain limited sphere, who, 
like every other emplove of the Company, was bound 
by the rule of good faith to his employer, and bound 
to safeguard the secrets and confidences of his em- 
ployer’s business. If he divulged these secrets and 
eonfidences he cannot be said to have been ‘‘efficient’’ 
and satisfactory in respect of the ‘‘way’’ in which he 
did his ‘‘work’’. All of the actions of the plaintiff in 
respect of the defendant’s business and what he learned 
concerning the same have an intimate relation to the 
‘way?’ in which plaintiff did his ‘‘work’’. 


Again, the court complained of the fact that the 
‘‘narticulars’’ of plaintiff’s ‘‘disregard of office rules’’ 
were not given.*? But it must be borne in mind that 
the court did not permit the defendant to take the 
deposition of Mr. Blake, which, if it had been taken, 
would have fully shown the ‘‘particulars’’. The court 
compelled the defendant to submit its defense of ‘‘un- 
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satisfactory service’? upon statements made by Mr. 
Blake to Mr. Burns, which were necessarily a summari- 
zation and not a detailed statement of plaintiff’s defi- 
ciencies. We submit that it comes with poor grace 
from the trial court to criticise a condition which was 


the result of its own order. 


IEE 


IN ITS ANSWER THE DEFENDANT ALLEGED THAT THE SERY- 
ICES RENDERED BY THE PLAINTIFF TO THE DEFENDANT 
WERE NEITHER SATISFACTORY NOR EFFICIENT, AS 
REQUIRED BY THE CONTRACT, AND THAT THE PLAINTIFF 
IN THE PERFORMANCE OF HIS DUTIES UNDER THE CON- 
TRACY WAS INEFFICIENT, NEGLIGENT AND INSUBORDI- 
NATE TO HIS SUPERIORS. THE PLAINTIFF FAILED BY 
REPLICATION TO DENY THESE ALLEGATIONS, THEREBY 
ADMITTING THEIR TRUTH, AND, AS A CONSEQUENCE, 
THE DEFENDANT’S MOTION FOR JUDGMENT ON THE 
PLEADINGS SHOULD HAVE BEEN GRANTED. 


The complaint in the action was an ordinary one 
for breach of contract, based upon the ground that the 
defendant 


“wrongfully, improperly and without cause of 
reason on or about March 17th, 1919, dismissed 
and discharged the plaintiff and thereby”’ 


wilfully broke the contract of May 27, 1918, a copy of 
which contract, marked ‘‘Exhibit A’’, was annexed to 
the complaint (R. 2). 

The amended answer of the defendant contained an 
affirmative defense, as follows: 


‘40. That the alleged services rendered by the 
plaintiff herein to the defendant were neither sat- 
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isfactory nor efficient, as required in the contract 
alleged in plaintiff’s petition, a copy of which is at- 
tached thereto and marked Exhibit ‘A’, and that 
the said plaintiff in the performance of his alleged 
duties was inefficient, negligent and insubordinate 
to his superiors’’ (R. 27). 

To defendant’s amended answer the plaintiff filed a 
replication.®”» The replication, however, did not deny 
any of the allegations of the affirmative defense re- 
garding the ‘‘unsatisfactory’’ services of the plain- 
tiff, nor did it deal with any of the matters involved 
in said affirmative defense, wherefore the defendant 
moved for judgment on the pleadings. The court re- 
served its ruling upon the motion, and in its written 
decision denied the same. We submit that in denying 
the motion the court erred. 


The court in its decision took two positions: (1) that 
the plaintiff was not required as matter of practice to 
file a replication at all, and (2) that the allegations of 
unsatisfactory services contained in the defendant’s 
amended answer were too vague and uncertain to call 
for a reply, even upon the assumption that a replica- 
tion was required by the rule of practice in force in 
the United States Court for China. 

In respect of both of these positions we submit that 
the court erred. 

The first is concerned with the rule of practice ap- 
plicable in the United States Court for China, and the 


second with the construction of the defendant’s an- 
swer. We purpose first to discuss the question of 
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practice, and shall endeavor to show that under the 
rule of practice existing in the United States Court 
for China the plaintiff was required to file a replica- 
tion denying any affirmative matters alleged in the 
defendant’s answer which he did not intend to admit, 
otherwise, the affirmative matters so alleged were 


deemed to have been admitted by the plaintiff. 


A. The rules of practice appertaining to the United States 
Court for China require the filing of a replication by 
plaintiff in respect of affirmative matters alleged in the 
answer, which the plaintiff does not intend to admit. 


The United States Court for China was created by 
the act of June 30, 1906 (34 St. at L. 814). Section 5 
of the act creating the court, provides as follows: 


‘““Mhe procedure of the said court shall be in 
accordance, so far as practicable, with the existing 
procedure prescribed for consular courts in China 
in accordance with the Revised Statutes of the 
United States. Provided, however, that the judge 
of the said United States court for China shall 
have authority from time to time to modify and 
supplement said rules of procedure.’’ (34 St. at 
Ibe ellen) 


The consular regulations of 1864 were put mto force 
by virtue of section 4085 of the Revised Statutes of 
the United States (see also 12 St. at L. p. 73). One 
section of the consular regulations so operative in the 


consular court in China was the following: 


‘in all cases where such laws are not adapted to 
the object, or are deficient in the provisions nec- 
essary to furnish suitable remedies, the common 
law and the law of equity and admiralty shall be 
extended in like manner over such citizens and 
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others wm those countries; and if neither the coin- 
mon law, nor the law of equmty or admiralty, nor 
the statutes of the Umted States, furnish appro- 
priate and sufficient remedies, the Ministers in 
those countries, respectively, shall by decrees and 
regulations which shall have the force of law, sup- 
ply such defects and deficiencies.’’ 


Under the foregoing it is evident that the practice in 
the consular court was regulated by the common law 
and the statutes of the United States. In all cases 
where the consular regulations, so supplemented by the 
convmon law and the federal statutes were deficient the 
Minister was empowered by appropriate decrees and 
regulations to provide a procedure. If a federal stat- 
ute, or in its absence the common law, provided a mode 
of procedure such mode controlled. It is in order 
therefore, to inquire whether the common law or the 
federal statutes dealt with the matter of pleading to af- 
firmative allegations of an answer. 


The rules of common law pleading are too well 
known to this court to require any citation to show 
that a replication was necessary in all cases where the 
plaintiff wished to deny affirmative allegations in the 
defendant’s answer; under the common law rules of 
pleading, affirmative allegations of an answer stood ad- 
mitted on the record unless denied by replication. More- 
over, the Alaska Code of Civil Procedure is in force 
in China, and binding in respect of procedure upon the 
United States Court for China. This Code is included 
in the act of June 6, 1900, ‘‘making further provision 
for a civil government for Alaska’’ (31 St. at L, 321). 
Chapter five of the act deals with the pleadings in 
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civil actions, which, on the part of the plaintiff are 
designated as ‘‘First, the complaint; second, the de- 
murrer; or third, the reply’’ (31 St. at L. 341). 


Chapter nine, sections 67 to 70 inclusive, deals with 
the reply. Section 69 reads as follows: 


‘‘See. 69. If the answer contain a statement of 
new matter, constituting a defense or counterclaim, 
and the plaintiff fail to reply or demur thereto 
within the time prescribed by law or rule of the 
court, the defendant may move the court for such 
judgment as he is entitled to on the pleadings, and 
if the case require it he may have a jury ealled to 
assess the damages’”’ (31 St. at L. 343). 


Historically it is known that the Alaska Code was 
patterned upon the Oregon code, with which this court 
dealt in 

Patterson v. Wade, 115 Fed. 770 (C. C. A. 9th 
SWZ) 


In the case last cited it was held that under the Ore- 
gon code providing that ‘‘every material allegation 
of new matter in the answer not specifically contro- 
verted by the reply shall, for the purpose of the ac- 
tion, be taken as true’’, where facts were alleged in an 
answer which supported a plea of limitation, and such 
allegations were not specifically denied in the reply, the 
defendant was entitled to judgment on the pleadings. 


That the Alaska code is applicable to the procedure 
in the United States Court for China is clear from 
the decision of this court in 

Biddle v. United States, 156 Fed. 759 (C. C. A. 
Sth, 1967)" 
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The case last cited was an appeal by a defendant 
from a judgment of the United States Court for China, 
by which he was convicted of the crime of ‘‘obtaining 
money under false pretenses’’. It was urged by the 
appellant that no such crime as ‘‘obtaining money by 
false pretenses’’ existed at common law or was made 
a crime by the laws of the United States. Dealing with 
the latter claim of the defendant, this court pointed out 
that, under the act creating it, the United States Court 
for China was vested with all jurisdiction theretofore 
existing in the consular courts of China, and that the 
jurisdiction of the consular courts under section 4086 of 
the Revised Statutes comprehended jurisdiction of 
criminal matters, ‘‘in conformity with the laws of the 
United States’’. The court then pointed out that both 
the Alaska code and the code for the District of Colum- 
bia made obtaining money under false pretenses a crime, 
and that the respective acts of Congress creating such 
eodes were ‘‘laws of the United States’’ within the 
meaning of the statute conferring jurisdiction upon 
the United States Court for China. 


In an Appendix to this Brief we print a decision of 
the United States Court for China rendered June 9, 
1917, in the case of United States v. McRae. The deci- 
sion is by the same judge who decided the case at bar, 
and involved an application for a writ of mandamus 
to the clerk of the court to compel him to record articles 
of a proposed corporation. The suit was brought upon 
the theory that the Corporation Act of Congress of 
March 2, 1903, designed primarily for Alaska, was 


applicable to China. The court so held, but denied 
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the application for the writ upon the ground that the 
form of the proposed articles was not in accordance 
with the statute. In its decision the court quotes with 
approval the opinion of this court in Biddle v. United 
States, supra, and holds that the Corporation Act of 
Congress intended primarily for Alaska was also ap- 
plicable to China, because it was a ‘‘law of the United 
States’’ within the meaning of the statute creating the 
United States Court for China. 


So, in like manner, the above-quoted section of the 
Alaska Code of Civil Procedure requiring a reply, and 
providing that a defendant is entitled to Judgment upon 
the pleadings if affirmative allegations in his answer are 
not controverted by plaintiff in a reply, furnishes the 
rule of procedure in the United States Court for China. 
Whether, then, we regard the practice in the United 
States Court for China as being determined by the 
common law under the consular regulations above men- 
tioned, or by the Alaska code under the principle an- 
nounced in Biddle v. United States, supra, the result 
is the same. Both under the common law and under 
the Alaska code affirmative allegations in an answer, 
if not controverted in a reply, are deemed admitted, 
and if sufficient to constitute a defense entitle the de- 


fendant to judgment upon the pleadings. 


Not only did the law compel the plaintiff to reply to 
the affirmative allegations in the defendant’s answer if 
he wished to controvert such allegations, but he acted 
upon the belief that he was required to file a reply. 
It should be borne in mind that the plaintiff in the 


(3 


present case did file a replication to the defendant’s 
answer.°° Now when the defendant urges that the 
reply was deficient, the plaintiff and the trial court 
answer that no reply at all was required. The defend- 
ant believed and still believes that a reply was re- 
quired. Until the trial the defendant had no reason to 
believe that the plaintiff believed otherwise; the plain- 
tiff actually filed a reply, thereby supporting the defend- 
ant’s construction of the law. The defendant made a 
seasonable motion for judgment on the pleadings, based 
upon the proposition that the plaintiff had failed to con- 
trovert certain material affirmative allegations in de- 
fendant’s answer constituting a defense, and which, 
uncontroverted, entitled the defendant to judgment 
on the pleadings. The plaintiff did not amend his 
reply or make any application for leave to amend. 
The sole question, therefore, for the court to deter- 
mine was whether or not a reply was called for from 
the plaintiff. We submit that it was called for, and 
that, the plaintiff having failed to controvert the alle- 
gations of the answer in respect of the ‘‘unsatisfac- 
tory’’ and ‘‘inefficient’’ character of his services the 
defendant was entitled to judgment on the pleadings. 


In its decision the trial court speaks of the right 
which it undoubtedly would have had to relieve the 
plaintiff from his default in failing to file a proper 
reply controverting the allegations of the defendant’s 
answer in respect of unsatisfactory service.°” This fact 
is of no consequence in the case. The plaintiff did not 
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seek to amend; the court did not permit an amend- 
ment, and no amendment was filed. In addition, if the 
plaintiff had amended his replication by denying the 
allegations of unsatisfactory service in the defendant’s 
answer, the defendant would have been entitled, as of 
right, to the issuance of a commission to take Mr. 
Blake’s deposition in London. In short, the question 
whether the defendant was entitled: to judgment on 
the pleadings must be determined by the pleadings as 
they existed and still exist, and not by what they 
would shave shown if the plaintiff had amended pur- 
suant to leave which the court aught have granted, but 
which was never asked. Not only are we not concerned 
here with any right of the plaintiff to amend his re- 
plication, but, as we have heretofore poimted out, every 
intendment and presumption should be indulged in fa- 
vor of. the defendant in respect of its defense of ‘‘un- 
satisfactory service’’. The defendant relied upon the 
failure of the plaintiff to deny the allegations of ‘‘un- 
satisfactory service’’ in its answer, and was thereby 
led to believe that the plaintiff did not question the 
truth of the allegations. For this reason the defendant 
did not promptly seek to take the deposition of Mr. 
Blake. As soon as it learned that the plaintiff intended 
to dispute the truth of the. defendant’s allegations of 
unsatisfactory service the defendant sought to take the 
deposition of Mr. Blake, by whom such allegations 
could be proved, and was then met by the objection 
of the plaintiff and the refusal of the trial court, who, 
in lieu of Mr. Blake’s full, direct and positive testi- 
mony, compelled the defendant to rely upon the indi- 
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rect, hearsay, and incomplete testimony of Mr. Burns: 
Having been denied the opportunity of making a full 
presentation of its defense of ‘‘unsatisfactory service’’, 
we submit that the defendant is entitled to have its 
right to judgment on the pleadings determined in the 
hight of the pleadings as they existed throughout the 
trial, unaffected by consideration of what might have 
been its right if the plaintiff had amended his replica- 
tion. 


We are dealing with an actual condition and not with 
a theoretical one. The defendant based its motion for 
judgment on the pleadings upon the record as it ex- 
isted at the time and as-it still exists. It is entitled 
to have such motion judged in the light of the actual 
facts and not in the hght of.a state of facts which 


never existed. 


Closely related to the assignment of error dealing 
with the denial of the defendant’s motion for judgment 
on the pleadings is the assignment dealing with the ad: 
mission by the court, over the objection of the defend- 
ant, of testimony by the plaintiff in respect of the ef- 
ficient and satisfactory character of his services in 
Tokyo. The defendant objected to any testimony by the 
plaintiff in respect of the efficiency of ‘his services: in 
Tokyo or the satisfaction of the defendant there- 
with, and to all testimony of the plaintiff in attempted 
denial of the affirmative allegations of defendant’s an- 
swer pleading ‘‘unsatisfactory service’’. The defend- 
ant’s: objection was based upon the fact that the plain- 
tiff having failed to deny the allegations of ‘‘unsatis- 
factory service’’, no issue:in respect of that subject- 
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matter was in the case. The court, however, received 
this evidence wider a reserved ruling, with which we 
hereafter deal. The action of the court in receiving 
the evidence is the subject-matter of Assignment of 
Error Number Two, hereinbefore set out at page 9. 


It is evident, of course, that if the defendant was 
entitled to judgment on the pleadings on account of 
the plaintiff’s failure to deny the affirmative allega- 
tions of unsatisfactory service, the court erred in per- 
mitting the plaintiff to testify in contradiction of the 
allegations of the answer. If the pleadings as they ex- 
isted presented no issue in respect of the plaintiff’s 
‘‘nnsatisfactory service’? the defendant was entitled 
to judgment on the pleadings, and the plaintiff was de- 
barred from offering any evidence on the subject. The 
court in its decision, speaking of its duty to permit the 
plaintiff to amend his replication by adding thereto a 
denial of the allegations of unsatisfactory service in the 
defendant’s answer urges as the reason therefor that 


‘the case was tried on the theory that he [plain- 
tiff] did not admit that his services were inefficient 
or unsatisfactory’’ (R. 152). 


The ease certainly was not tried by the defendant 
upon the theory that any issue remained in the case 
in respect of the unsatisfactory service of the plain- 
tiff. Defendant, both by motion for judgment on the 
pleadings and by objecting to all evidence offered by 
the plaintiff in respect of his satisfactory service, in- 
dicated as clearly as it could its position that the 
pleadings had disposed of the issue of ‘‘satisfactory 
service’’. Plaintiff’s theory of the case, or the mo- 
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tive which actuated him, is immaterial, unless it was 
prompted by some action of the defendant. This, how- 
ever, aS we have shown, was not the case. 


In concluding this branch of the argument, we sub- 
mit that: 


1. The defendant’s motion for judgment on the 
pleadings should have been granted, because the plain- 
tiff admitted on the record that his services were un- 
satisfactory and: inefficient. 


2. The court erred in receiving the plaintiff’s evi- 
dence in respect of the efficiency of his services and 
the satisfaction of the defendant therewith, in view of 
the fact that there the pleadings presented no issue in 
respect of this subject-matter, the same having been 
removed by the plaintiff’s failure to deny the defend- 
ant’s allegations of unsatisfactory service. 


3. Every intendment and presumption should be in- 
dulged in favor of the testimony of the defendant in 
support of its allegations of ‘‘unsatisfactory service’’ 
of the plaintiff, in view of the fact that the trial court 
refused to issue a commission for the taking of the 
deposition of Mr. Blake, the former manager of de- 
fendant’s Tokyo office. The trial court was not en- 
titled to criticize any deficiency in the defendant’s 
proof on this subject considering that such deficiency, 
if it existed, was due to the court’s denial to the 
defendant of the opportunity of taking the deposition 
of Mr. Blake, from whom full and complete proof on 
the subject would have been forthcoming. The de- 
fendant’s failure to make early application for a com- 
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mission to take Mr. Blake’s testimony was due entirely 
to the fact that no issue was presented by the plead- 
ings in respect of the subject of the unsatisfactory 
service of the plaintiff. 


B. The allegations of the defendant’s answer in respect of 
plaintiff’s ‘‘unsatisfactory service’’ were such as required 
a reply if the plaintiff did not wish to admit such 
allegations. 


The trial court in addition to holding that as matter 
of practice a reply was unnecessary 1 any case in the 
United States Court for China, held that the allega- 
tions of the defendant’s answer setting up the ‘‘unsatis- 
factory’? and ‘‘inefficient’’ services of the plaintiff 
were too vague and uncertain to call for a reply. The 
court invoked the rule that only material allegations 
which are well pleaded are admitted by failure to deny 
and not indefinite, indistinct and equivocal allegations 
(R. 151, 152.) It held that the defendant’s allegations 
in respect of ‘‘unsatisfactory service’’ were indefinite 
and immaterial, and therefore within the operation of 


the rule just mentioned. 


The court, after quoting the allegations of defendant’s 
answer in respect of plaintiff’s ‘‘unsatisfactory serv- 
ices’’, said: 

‘‘But what were the ‘alleged services’ and ‘al- 
leged duties’ here mentioned? How were they al- 
leged and by whom? The complaint alleges noth- 
ing about plaintiff’s ‘duties’ or ‘services’. Neither 
did the contract (Ex. ‘A’) require the ‘services 
rendered by the plaintiff’—i. e., in Tokio—to be 
‘satisfactory or efficient’. The averment is, there- 
fore, indefinite, whereas, to support a judgment, it 
‘must be distinct and unequivocal’. 
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Again the only services in issue here are the 
actual (not alleged) ones which plaintiff rendered 
in Tokio and the future (though not alleged) ones 
which he offered, but was not permitted, to render 
in Shanghai. None of these can correctly be in- 
cluded in the phrase ‘alleged services’ and the 
averment regarding them is thus also immaterial’’ 
(it #15). 


This argument of the court is both strained and 
illogical. It is based in part upon the premise that 
the ‘‘satisfactory service’’ clause did not apply to 
plaintiff’s services in Tokyo, an argument not at all 
appheable to the question of pleading which the court 


was considering. 


Again, the court dilates on the reference to ‘‘al- 
leged’’ services as though there could be any doubt in 
plaintiff’s mind as to just what defendant meant by 
the allegations of its answer. The defendant charged 
that the only services which the plaintiff ever rendered 
to it, i. e., the services at Tokyo, were inefficient and 
unsatisfactory, and that the plaintiff in the perform- 
ance of them was dilatory and insubordinate. The 
court and the plaintiff knew just what the defendant 
meant and it is mere quibbling to say that the plain- 
tiff may have been misled by the reference to ‘‘al- 
leged’’ services in view of the fact that his services 


were ‘“aciual’’. 
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III. 


THE COURT ERRED IN RESERVING RULINGS ON OBJECTIONS 
TO THE ADMISSIBILITY OF EVIDENCE, AND IN FAILING 
TO RULE UPON SUCH OBJECTIONS PRIOR TO ITS DECISION. 


As hereinbefore stated, the plaintiff offered testimony 
to prove that his services in Tokyo were ‘‘efficient’’ 
and ‘‘satisfactory’’ to the defendant. The defendant 
objected to all of this testimony upon the ground that the 
issue of ‘‘unsatisfactory service’’ had been removed 
from the pleadings through the plaintiff’s failure to 
deny the affirmative allegations of the defendant’s an- 
swer setting up ‘‘unsatisfactory service’’ of the plain- 
tiff.°° The court received all of the evidence of the 
plaintiff on the subject, however, under a reserved rul- 
ing.°® The court did not during the trial or at any time 
thereafter rule upon the admissibility of the evidence 
or the objection of the defendant. In its decision the 
court does not pass upon the admissibility of the evi- 
dence thus received by it, or upon the objection of the 
defendant to such evidence. It is true that the court in 
its decision refers to the testimony of the plaintiff, but 
nowhere in its decision does the court make a ruling 
upon the admissibility of such testimony. The case, 
therefore, in respect of the defense of ‘‘unsatisfactory 
service’? stands as follows: The defendant pleaded 
affirmatively that plaintiff had been inefficient and un- 
satisfactory, insubordinate and dilatory. The plaintiff 
made no denial of these allegations in his pleadings. On 
the trial the plaintiff, by his testimony, sought to con- 


58. Assignment of Error 12, supra, p 27. 
59. See footnote 58. 
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trovert the allegations. The defendant objected to 
plaintiff’s testimony upon the ground that the matter 
no longer was at issue. The trial court declined to 
rule upon the objection, but received the testimony un- 
der a reserved ruling, and at no time during the trial 
or thereafter im wis decision ruled upon such objection. 
We submit, therefore, that for this reason, if for no 
other, the judgment must be reversed. 


_ The only evidence relied upon by the plaintiff to show 
that the defendant did not discharge him because of 
‘‘inefficient’’ or ‘‘unsatisfactory’’ service, but for a rea- 
son unrelated to the character of plaintiff’s service, was 
the testimony of the plaintiff himself. This testimony, 
however, is in the record over an objection of the 
defendant never passed upon by the trial court. Un- 
der these circumstances, such evidence cannot be econ- 
sidered, and the judgment must be reversed. 


The Supreme Court of California has had occasion 
many times to consider the practice of reserving rulings 
to objections, which, in Stanwood v. Carson, 169 Cal. 
640, 644 (1915), it characterized as ‘‘a practice to be 
reprobated and deplored’’. 


In Raymond v. Glover, 122 Cal. 471 (1898), the sylla- 
bus reads as follows: 


‘*Tt is error for a court not to pass upon an ob- 
jection made to the admissibility of evidence, which 
was taken subject to a subsequent ruling as to such 
admissibility. ’’ 


In the case cited a judgment in favor of plaintiff 
was reversed for failure of the trial court to pass upon 
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an objection to testimony upon which in a large meas- 
ure the judgment rested. 


See, also, 
Mayo v. Mazeaux, 38 Cal. 442 (1869) ; 
City of Stockton v. Dunham, 59 Cal. 609 (1881); 
Martin v. Lloyd, 94 Cal. 195 (1892). 


The failure of the court to rule upon defendant’s 
objection to plaintiff’s testimony, necessitates a _ re- 
versal of the judgment in the case, regardless of the 
merits of defendant’s other points. 


eT 


IV. 


THE DECISION OF THE ARBITRATOR SELECTED BY THE 
PARTIES, AND TO WHOM THEIR DISPUTE WAS REFERRED, 
WAS BINDING UPON THE PLAINTIFF, AND THE TRIAL 
COURT ERRED IN HOLDING THAT IT WAS NOT BINDING 
UPON HIM. 

As previously stated, as soon as the plaintiff’s con- 
tract was terminated by defendant, negotiations 
were entered into between the parties relative to an 
arbitration of their differences. At the instigation of 
Honorable Roland Morris, United States Ambassador 
to China, it was arranged that the claims of the plain- 
tiff against the defendant should be submitted to Mr. 
William Potter. Accordingly each of the parties sub- 
mitted to Mr. Potter a statement of his position. The 
plaintiff, upon his part, submitted a full and com- 
plete statement of his employment by the defendant 
of the services rendered by him and of his claim against 
the defendant. The plaintiff’s statement (Plaintiff’s 
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Exhibit ‘‘H’’) is in three sections. ‘The first com- 
prises a so-called ‘‘chronological statement of the facts 
of the case’’ between the date of plaintiff’s employ- 
ment in San Francisco and his arrival at Yoko- 
hama. The second section deals with the “Tokyo Of- 
fice Period’’, and of the relations of the parties during 
that period. Section 3 of the plaintiff’s statement com- 
prises a ‘‘Statement of Claims”’ of the plaintiff against 
the defendant. Plaintiff’s entire statement comprises 
twenty pages of the record, and is set forth at pages 40 
et seq. thereof. 


As against the claims of the plaintiff thus sub- 
mitted to the arbitrator, the defendant submitted a 
statement of its position and of the reasons justi- 
fying its discharge of the plaintiff. Among other 
things the defendant asserted that the plaintiff 
‘adopted the attitude from the start that our sys- 
tem of bookkeeping was all wrong, and this of course 
led to more or less friction and unpleasantness’’. (R. 
117). Another instance of plaintiff’s ‘‘unsatisfactory 
service’’ was thus stated (R. 117-118): 

‘‘During the first few months of his stay here 
his attendance on the office was so irregular as to 
cause great hindrance to our business. It very 
frequently happened that he did not turn up at 
the office until 9:30 o’clock, sometimes 10 o’clock, 
or even later—this in spite of the fact that a no- 


tice is posted that our office hours are from 9 
o’clock.”’ 


Again, dealing with plaintiff’s ‘‘unsatisfactory serv- 
ice’’ as the defendant’s letter to the arbitrator states 
CRY asi 


84 


‘‘On three oceasions the writer called Mr. Steele 
to task for his disregard of our office rules, and 
during one of these interviews we told him that if 
he found it impossible to comply with our regu- 
lations he had better return to San Francisco. Not- 
withstanding our repeated admonitions, he still 
persisted in ignoring the office rules, and we sub- 
mit that on this point alone we could have found 
sufficient justification for cancelling his contract.’’ 


The defendant in its letter to the arbitrator also 
discussed at length the clandestine correspondence of 
the plaintiff with Mr. L. A. Ward in San Francisco, 
relative to the affairs of the defendant, and asserted 
that this alone was sufficient to warrant the discharge 
of the defendant, because Mr. Ward was not even an 
employee, much less an officer, of the defendant, but 
was an officer of a separate and distinct organization. 

Dealing with this correspondence, the defendant’s 
position outlined to the arbitrator was as follows (R. 
120-1): 

‘‘We submit that Mr. Steele in carrying on such 
correspondence was practicing both deception and 
treachery, and on either count. he has committed 
an unpardonable offense. 

If he acted with a realization of what he was 
doing, then certainly he has no excuse to offer, 
but on the other hand if he pleads ignorance, he 
convicts himself of being deficient in the most 
elementary principles of business. 

It seems incredible that any man endowed with 
ordinary intelligence could so abuse the confidence 
of his employers as Mr. Stecle has done in earry- 
ing on this correspondence. 

We would respectfully submit for your considera- 
tion the following points: 
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1. Would Mr. Steele have been justified in 
writing such a letter as that of April 24th, even 
to the head office of the company, without the 
knowledge and consent of his superior officer? 


2. Assuming for argument’s sake that your 
answer to the above is in the affirmative, would 
he have been Justified in sending the same letter to 
a man who had no connection whatever with the 
office which employed him? 

3. Having committed this offense has he not 
proven himself irresponsible and untrustworthy? 


4. In view of all the other facts would we 
not have had good and sufficient grounds for dis- 
missing him from our office?’’ 


Enelosed in defendant’s letter to the arbitrator was 
a copy of plaintiff’s original contract of May 27, 1918, 
a copy of the letter of March 19, 1919, confirming the 
termination of plaintiff’s contract, and copies of three 
letters to Mr. Ward. 


The claims of the parties having been fully set 
forth in the respective statements which they made 
to the arbitrator, the latter rendered a decision in 
which he pointed out that the contract of May 27, 1918, 
was made by the plaintiff ‘‘with the American Trading 


* * with a sepa- 


Co. (Pacific Coast), a company * 
rate and distinct organization from (the) Ameri- 
can Trading Co. in Tokyo’’. (R. 124.) The fact that 
the plaintiff’s contract was with a corporation sepa- 
rate and distinct from the defendant, and that the 
arbitrator fully understood and appreciated that fact, 
is of the utmost importance in considering the award 
of the arbitrator. In the present case the defendant 
by a plea in abatement and by answer asserted that 
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the contract, upon which the plaintiff sued, was not 
made with the defendant at all, but with a separate, 
distinet corporation, and the defendant therefore urged 
that it was under no liability to the plaintiff whatso- 
ever. The plaintiff’s position, adopted by the trial 
court, was that the American Trading Company (Pa- 
cific Coast) which actually executed the contract with 
the plaintiff, was acting in the matter merely as the 
agent of the defendant, who was its undisclosed prin- 
cipal. The judgment in favor of the plaintiff was based 
entirely upon the proposition that the defendant was 
an undisclosed principal in respect of the contract of 
May 27, 1918, made by the plaintiff with a separate and 
distinct corporation known as American Trading Com- 
pany (Pacific Coast). 


Having fully considered the claims of the parties in 


the hght of the facts just stated, the arbitrator made 
his award as follows:: 


1. “I am of the opinion that the matter of the 
three year contract should be referred to Mr. 
Ward in San Francisco for settlement.’’ 

“My, Blake [Vice President and Manager of 
the defendant in Tokyo] should pay Mr. Steele 
in full until such time as Mr. Steele can secure 
first-class passage back to San Francisco, less 
any indebtedness that may be proved that Mr. 
Steele owes Mr. Blake. * * * Mr. Steele’s 
passage to San Francisco to be paid by the 
defendant.’’ (R. 126-127.) 


i) 


Two objections are made against the binding and 
conclusive effect of the award thus made by the ar- 
hitrator. The plaintiff argued and the trial court held 
that (a) the arbitrator did not decide the matters re- 
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ferred to him, but delegated his power in that respect 
to Mr. Ward in San Francisco, and (b) he left open the 
amount of the indebtedness of the plaintiff to the de- 
fendant. 


The plaintiff’s position, coneurred in by the trial 
court, was that the award was void for the reasons 
just stated. We submit, however, that both of these 
objections to the award are without merit. 


It must be admitted that the award is not phrased as 
satisfactorily or as conclusively as a judicial decision 
would be. This is a matter of regret. The award of 
the arbitrator is expressed colloquially in the language 
of a layman, but, if its meaning can be ascertained, it 
is entitled to an effect as conclusive as though phrased 
with metriculous art and judicial coneclusiveness. “We 
will deal briefly with the two matters which the arbi- 
trator decided, and will endeavor to demonstrate that 
the award clearly shows that the objections of the 
plaintiff and of the trial court are unfounded. 


The arbitrator determined ‘‘that the matter of the 
three-year contract should be referred to Mr. Ward 
in San Francisco for settlement’’. (R. 126-127.) It is 
urged that the arbitrator in the language just quoted 
refused to decide the plaintiff’s claims against the de- 
fendant, based upon the three-year contract, but at- 
tempted to delegate his power of decision in respect 
to the same to Mr. Ward in San Francisco. We believe 
that this is a strained construction of the award. The 
arbitrator was selected to decide the controversy. It 
is highly improbable that any reasonable man selected 
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to decide a controversy between two others would at- 
tempt to delegate his power of decision to a third 
person. He was authorized by each of the parties to 
make the decision himself, and we submit that his 
award must be so construed, if possible, as to spell out 
of it a decision by the arbitrator rather than a dele- 
gation of the power to decide. We believe that so 
construed there is no difficulty at all in the matter. 
Bearing in mind that the three-year contract of 
May 27, 1918, was executed by American Trading 
Company (Pacific Coast), a corporation separate and 
distinct from the defendant; that this matter was urged 
by the defendant to the arbitrator (just as it was urged 
in the present action as a defense thereto); bearing 
in mind that the defendant was disclaiming any lia- 
bility to the plaintiff based wpon the three-year con- 
tract, for the reason that the defendant was not a 
party to that contract, the meaning of the arbitrator is 
clear. By deciding that ‘‘the matter of the three-year 
contract should be referred to Mr. Ward in San F'ran- 
cisco for settlement’’, all that the arbitrator meant was 
this: 


‘‘Mr. Steele has a three year contract executed 
in San Francisco between himself and American 
Trading Co. (Pacific Coast) through Loms A. 
Ward, its Vice President and Manager. I find that 
American Trading Co. (Pacific Coast) is a corpo- 
ration separate and distinct from the defendant. 
Under these circumstances the plaintiff is without 
recourse against the defendant on the contract of 
May 27, 1918; he must look to the corporation 
with which he contracted, namely, the American 
Trading Co. (Pacific Coast), of which Mr. Ward 
is the Vice President and Manager. I therefore 


89 


find against the plaintiff in respect of his claim 
based on the three year contract, and decide that 
the only liability on that contract is the liability 
of the corporation which really employed the plain- 
tiff —i. e., American Trading Co. (Pacific Coast), or 
Mr. L. A. Ward, its Vice President and Manager, 
to whom I refer the plaintiff.’’ 


If the arbitrator had expressed his decision in the 
hypothetical language just quoted there would be no 
doubt of his meaning or the conclusiveness of his de- 
cision. The mere fact that the arbitrator’s language 
is more cryptic or less verbose is no reason why a dif- 
ferent interpretation should be placed upon it than 
would be necessarily placed upon the language of 
the hypothetical decision. The arbitrator selected to 
decide the controversy of the parties decided that 
controversy as between the parties before him by hold- 
ing that the plaintiff had no recourse against the de- 
fendant on the main contract, and that his only claim 
based on that contract was against the particular cor- 
poration that had employed him. We submit, there- 
fore, that the first ground of the plaintiff’s objection 
to the award falls. 


The second ground of attack upon the award of the 
arbitrator had to do with the deduction of ‘‘any in- 
debtedness that may be proved that Mr. Steele owes 
Mr. Blake’’. (R. 127.) In respect of this objection two 
facts will be noted: first, it did not deal with liability 
under the three-year contract at all, so that any objec- 
tion to which it might give rise would pertain not to 
hability upon the three-year contract, but solely in 
respect of liability under the employment of the de- 
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fendant during what he styled the ‘‘Tokyo period’’. (R. 
46.) We believe, however, that not even in respect 
of the latter period is the language of the arbitrator un- 


certain or inconclusive. 


The arbitrator had before him the written state- 
ments of both the plaintiff and the defendant. The 
sole evidence submitted to the arbitrator was the writ- 
ten evidence incorporated in the record. The evidence 
so submitted upon the part of the defendant, as stated 
by the arbitrator, showed that there was a debit bal- 
ance of Yen 541.21 due from the plaintiff to the de- 
fendant. (R. 126, 135.) The plaintiff’s written state- 
ment of claim to the arbitrator showed a debit bal- 
ance from the plaintiff to the defendant of Yen 545.21. 
(R. 59.) It will thus be seen that the only indebtedness 
from the plaintiff to the defendant spoken of by either 
of the parties was a debit balance asserted by the de- 
fendant to be Yen 541.21 and conceded by the plaintiff 
to be Yen 545.21. In other words, the plaintiff in his 
written statement of claim stated that he was indebted 
to the defendant in a sum exceeding by Yen 4 the sum 
in which the defendant contended that the plaintiff 
was indebted. No other indebtedness from the plaintiff 
to the defendant was claimed by the defendant or ad- 
mitted by the plaintiff. The only difference between 
the parties, therefore, in respect of the plaintiff’s in- 
debtedness was a matter of Yen 4. In view of the fact 
that the fraction, i. e., .21, was the same in the statement 
of each of the parties, the arbitrator evidently be- 
lieved that either the claim of the defendant was er- 
roneous by Yen 4, or the computation of the plaintiff 
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was erroneous by the same amount. He evidently be- 
lieved that a clerical error had been made in respect 
of the Yen 4, which in the settlement would be dis- 
covered, and he directs the defendant, therefore, to 
pay to the plaintiff a certain amount ‘‘less any in- 
debtedness that may be proved that’’ the plaintiff owes 
the defendant. This indebtedness, however, was a mat- 
ter admitted by the parties except to the extent of 
Yen 4, which upon the face of the evidence submitted 
to the arbitrator appeared to be the result of a mere 
clerical error made by one or the other of the parties. 
Under these circumstances, to hold that the arbitrator 
did not decide the matters submitted to him because he 
debited the plaintiff with the amount of an ‘‘indebted- 
ness that may be proved’’ that he owed the defendant, 
in our opinion, savors of captiousness. It is quite 
evident from the evidence upon which the arbitrator 
decided the claims of the parties, that he failed to 
ascertain the exact amount which the plaintiff owed 
because of the uncertainty (arising in all proba- 
bility from clerical misprision) as to whether the 
amount was Yen 545.21 or Yen 547.21. We submit, 
therefore, that it cannot in truth or in law be held 
that the award of the arbitrator is fatally uncertain 
because of his failure to ascertain and determine the 
amount which the plaintiff owed to the defendant. 


It is the policy of the law to encourage litigants to 
adjust their differences by arbitration. In the case at 
bar the parties submitted their differences to an arbi- 
trator. He heard all of the evidence which either party 
offered. He made an award which denied to the plain- 
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tiff any relief against the defendant in respect of the 
three-year contract of May 27, 1918. The asserted lia- 
bility under the latter contract is the subject matter 
of the present suit. We submit that it is plain from 
the award of the arbitrator, read in the lght of the 
facts attending the same and the evidence upon which 
the arbitrator acted, that he meant to assert in his 
award the principle that the plaintiff could not enforce 
the three-year contract against the defendant, because 
the latter had not executed that contract. This being 
so, we submit that the objections of the plaintiff to the 
arbitrator’s award are untenable, and that the trial 
court erred in holding that such award was void and 


not binding upon the plaintiff. 


V. 


THE COURT ERRED IN HOLDING THAT THE MEASURE OF 
PLAINTIFFE’S DAMAGE WAS COMPENSATION AT THE CON- 
TRACT RATE FOR THE ENTIRE UNEXPIRED TERM OF THE 
CONTRACT, AND IN NOT LIMITING PLAINTIFE’S RECOVERY 
TO THE COMPENSATION WHICH HE WOULD HAVE EARNED 
UNDER THE CONTRACT UP TO THE TIME OF TRIAL. 


The contract sued upon in the present case was 
executed on May 27, 1918, and provided for a three- 
year term to commence not later than July 1, 1918. The 
plaintiff was wrongfully discharged, according to the 
allegations of his complaint, on March 17, 1919. He 
continued, however, in the employment of the defend- 
ant at Tokyo until May 3, 1919. Plaintiff’s action was 
commenced on July 3, 1919, at which time it will be 
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noted the contract had just two years to run. In 
awarding Judgment to the plaintiff the court concluded 
that he was entitled to compensation at the contract 
price for the entire unexpired term of the contract, and 
not merely for the period mtervening between the date 
of his discharge and the date of the judgment (R. 157). 
The court further held that the damages so awarded 
could not be mitigated by reason of any employment 
which the plaintiff might have secured in the interim, 
for the reason that no employment offered hin was 
of equal dignity with that contemplated by lis con- 
tract with defendant, 2 .e., chief accountant, and that 
plaintiff was not required to accept employment of a 
lower grade, because such fact, by demeaning the 
plaintiff, might injure his future earning power (R. 159). 
_ We shall discuss both of the questions involved in the 
court’s decision, dealing first with the question of the 
measure of damages, and later with the question of 


mitigation. 


A. The plaintifi’s recovery should have been limited to 
the period of time intervening the date of his discharge 
and the date of the trial. 


The proper measure of damages for the wrongful dis- 
charge of an employee has been the subject-matter of 
much dispute. The cases may be said to be in hopeless 
conflict upon the subject. The question has never 
been decided by this court; it has, however, been de- 
cided in this circuit. 


In Schroeder v. Californa Yukon Trading Co., 95 
Fed. 296 (1898), decided by the District Court for the 
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Northern District of California, it was held that where 
a contract was wrongfully terminated and suit brought 
and trial had for the breach prior to the expiration of 
the contract term, the plaintiff’s damages were limited 
to the contract compensation up to the tume of the 
trial, less such sum as the plaintiff actually earned and 
received during that time, or might with reasonable 
diligence have earned by accepting employment of the 


same nature. 


In American China Development Co. v. Boyd, 148 
Fed. 258 (1906), decided in the Circuit Court for the 
Northern District of California, it was held that a 
plaintiff wrongfully discharged was entitled to pros- 
pective damages covering the wnenpired portion of the 
contract term subsequent to the date of trial. 


It remains then to consider which rule is supported . 
by the greater weight of reason. 


The general state of the authorities is well sum- 
marized by Sutherland on Damages, 3d ed. Vol. 3, sec. 
692 (p. 2081). . Speaking of an action for damages for 
wrongful discharge; the author says: 


“c* * * there will be a disadvantage in some 
states in its being brought before the expiration 
of the term of employment. The full damages for 
that term cannot be assessed in advance. This was 
strikingly illustrated in a Wisconsin case. The 
plaintiff had been employed at an annual salary of 
$2,000 to act as superintendent of a lumbering es- 
tablishment for five years. He was discharged at 
the end of the first year, and then brought suit to 
recover damages in respect to the remaining four 
years. He had found other employment for one 
year at a salary of $1,000, and the trial having 
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taken place while he was performing this engage- 
ment, the trial court proceeded on the presumption, 
as a legal one, that the state of facts existing at 
the time of the trial would continue through the 
ensuing years to the end of the contract term, and 
a verdict for $4,000 was found in favor of the 
plaintiff. This was set aside on appeal on the 
ground that there could be no such presumption. 
Cole, J.. said: ‘In any business the price of labor 
fluctuates greatly within four years; particularly 
is this true in the lumbering business in this 
country. Now suppose the respondent could only 
obtain for his services next year $500, and so on, 
would it not be unjust to say that he should only 
recover according to the rule adopted by the jury 
in this ease. Or suppose the value of the labor 
should rise to that he could obtain for his serv- 
ices $2,000 or $2,500 a year, what then would be 
his loss for the failure of the appellant to fulfill 
his contract? Still further difficultv presents it- 
self. Suppose the respondent should die within 
the four years, or become incapacitated to perform 
service of any kind, would he be entitled to recover 
the damages he has recovered? * * * As the case 
now stands, we think he was only entitled to re- 
eover his salary on the contract down to the day 
of trial, deducting therefrom any wages which he 
might have received, or might reasonably have 
earned in the meantime.’ ”’ 


The Wisconsin case quoted from is 
Gordon v. Brewster, 7 Wis. 355 (1858). 

The author then refers to the ‘‘strong and well sup- 
ported dissent from this doctrine’’, treating the Wis- 
consin case as representing the prevailing doctrine. 

Schroeder v. California Yukon Trading Co., 95 Fed. 


296 (1898), supra, was a suit in admiralty to recover 
damages for the breach of contrael of employment as 
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master of a vessel. Speaking of the amount of dam- 
ages to which the libelant was entitled, Judge DeHaven 
said (p. 298): 


‘‘In my opinion, a sum equal to what would 
have been earned by him under his contract up to 
the date of the trial and the amount expended by 
him in returning to San Francisco, less what he 
has been paid by defendant and what he earned 
and received from other employment after his dis- 
charge from the service of defendant and before 
the trial of this action.’’ 


In support of his conclusion the learned Judge cited 
Gordon v. Brewster, supra, the rule of which he de- 
clared to be ‘‘reasonable and just’’. 


See, also, 
Darst v. Mathieson Alkali Works, 81 Fed. 284 
(CU Cy IND Verso) 


In this case the syllabus correctly states the conclu- 
sion of the court as follows: 


‘‘When suit is brought and trial is had before 
the expiration of the stipulated term of service to 
recover damages for a breach of contract by a 
wrongful discharge, the recovery cannot be for the 
whole amount of salary for the entire term, but 
only for the amount thereof to the date of trial, 
less such sum as plaintiff has earned, or might with 
reasonable diligence have earned, from the time 
of discharge to the time of trial.’’ 


To the same effect as the foregoing cases, see 
Sommer v. Conhaim, 25 Misc. 166, 54 N. Y. 8. 
146 (1898) ; 
McMullen v. Dickenson Co., 60 Minn. 156, 62 N. 
W220 (@0895)). 
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Pape v. Lathrop, 18 Ind. App. 633, 46 N. EH. 154 
(1897) ; 

Pacific Express Co. v. Walters, 42 Tex. Civ. App. 
goo, 93 5. W. 496 (1906); 

Stem v. Kooperstem, 52 Misc. 481, 102 N. Y. S. 
ore (1907): 

Bassett v. French, 10 Misc. 672, 31 N. Y. 8. 667 

(1895). 


The reasoning of the cases holding as above stated 
is based upon the proposition that where the em- 
ployee’s suit comes to trial before the expiration of the 
eontract term it is impossible to determine with any 
degree of precision the amount of damages to which 
the plaintiff is entitled, wnless such damages be limited 
to the time of trial. The future is subject to so many 
eontingencies that to award prospective damages for a 
period subsequent to the trial, would, in many cases, 
penalize the defendant. The amount of the earnings of 
the plaintiff during the future period which should go 
in mitigation of the damages would be either impossi- 
ble of ascertainment, or a matter very largely of con- 
jecture. It may very well happen in the present case 
that the plaintiff, who has received a judgment for his 
contract compensation for the entire unexpired term of 
his contract subsequent to his discharge, without any 
diminution on account of moneys that the plaintiff may 
earn after the date of the judgment, will secure a posi- 
tion equally as good as that contemplated by his con- 
tract with the defendant, and will, in such event, be 
recovering practically a double salary during the period 
of such employment up to the end of the contract term. 
In all human probability the plaintiff will during the 
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two-year period to ensue after his discharge, to the end 
of the contract term secure a position equal in dignity 
and salary to that contemplated by his contract with 
defendant or, at least, will secure a position of dignity © 
and monetary value. If he does so, moneys which he so 
earns, and which should go in diminution of defendant’s 
liability, will not have been credited to the defendant. 


In Alaska Fish & Lumber Co. v. Chase, 128 Fed. 886 
(C. C. A. 9th, 1904), this court reversed a judgment in 
favor of plaintiff in a suit for wrongful discharge, for 
the reason that the court’s instructions were such as 
precluded the jury from mitigating the damages to the 
extent of the money which the plaintiff might have 
earned if he had made any reasonable or bona fide effort 


to obtain other employment. 


The plaintiff had the right to wait until the contract 
term had fullv expired and then institute suit for his 
alleged wrongful discharge, in which event the measure 
of his damages would have been the loss suffered by him 
throughout the term of the contract subsequent to the 
date of his discharge. On the other hand, the plaintiff 
had the right to commence the suit mmmediately upon 
his discharge. We submit, however, that having elected 
to take the latter course, the plaintiff should be re- 
stricted in his damages to the loss suffered by him 
up to the time of trial, and that the court erred in al- 
lowing to the plaintiff prospective damages covering the 
period subsequent to the trial to the end of the con- 


tract term. 
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B. ‘The court erred in making no allowance for the moneys 
which might have been earned by the plaintiff up to the 


time of the trial, or which might thereafter be earned 
during the unexpired portion of the contract term. 


Upon the trial it developed that the plaintiff, since 
his discharge, had earned the sum of $50 and no more. 
This sum was taken into account by the court in the 
judgment which it awarded the plaintiff. Plaintiff tes- 
tified, in addition, that he had made numerous efforts 
to secure employment without success ‘‘for the reason 
that men of my [plaintiff’s] grade and capacity are 
not engaged out here’’ (in the Orient) (R. 252). The 
plaintiff further testified along this line as follows: 


2aa: 

““@. What do you mean by that, men of your 
eapacity? 

A. Heads of departments are not engaged here 
by any firms of any standing. 

Q. You mean they are sent out from home? 

A. Yes, sir. People of my position, as chief 
accountants, are not employed here. I have letters 
to that effect. Standard Oil Co. told me that and 
Stevenson & Carlson, certified accountants, also 
told me. J had a letter from Mr. Stevenson— 

Q. The last witness said the Asia Bank and the 
Grace China Co.— 

A. I ealled in both these places and they didn’t 
want a man in my position and requirements. I 
wonld want at least $500.00 a month. A position 
of book-keeping, yes. I could get many a position 
as book-keeper, but not as a chief accountant. Lots 
of positions as book-keepers are vacant here’’ 
(We 293). . 


The court held that the plaintiff was not obliged to 
accept employment as a bookkeeper or any other subor- 
dinate position, for the reason that such employment 
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‘‘would cause him to lose standing as an accountant’’ 
and affect seriously his own future career (R. 159). It 
appeared that the plaintiff was an accountant of more 
than twenty years’ experience, and his position was 
that at his age he did not think that he was called upon 
to ‘‘take any position less than chief accountant’’; fur- 
ther, that no such position was available in the Orient, 
and would not be available, since all firms of conse- 
quenee sent their chief accountants from their home 
offices. It is clear, then, that if the plaintiff remains in 
the Orient during the two years remaining of his con- 
tract term he will not be able to secure a position as 
chief accountant, and if not called upon to accept a posi- 
tion of lesser dignity the plaintiff will remain in idle- 
ness in the Orient during the remainder of his contract 
term without making any effort to mitigate the damages 
of the defendant. Plaintiff, of course, was not obliged 
to remain in the Orient. With his experience, if he 
went elsewhere, he could, in all probability, secure em- 
ployment as a chief accountant. The plaintiff testified, 
however, that he had no plans to return to the United 
States after the conclusion of the trial; that he had not 
decided what he would do (R. 255). 


The testimony of the plaintiff and the conclusion of 
the trial court give rise to two questions which may be 
stated as follows: 


(1) Can a plaintiff, engaged as chief accountant for 
a defendant, upon his discharge by the defendant, re- 
fuse to accept any employment of lesser grade or dig- 
nity than that of chief accountant, when there are nu- 
merous other subordinate positions in the same general 
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line of activity, and particularly when he knows and 
asserts that there never will be a position of chief ac- 
countant available? 


(2) If the plaintiff can, by returning to the United 
States, obtain a position of chief accountant which he 
could never obtain in the Orient, should the trial court 
have taken that fact into consideration in estimating 
the damages against the defendant? 


As previously pointed out, this court in Alaska Fish 
& Lumber Co. v. Chase, 128 Fed. 886 (C. C. A. 9th, 
1904), reversed a judgment in favor of plaintiff in a suit 
for wrongtul discharge upon the ground that the court’s 
instructions were such as precluded the jury from 
mitigating the damages of the defendant by the amount 
which the plaintiff might have earned in other employ- 
ment, if he had made any reasonable or bona fide effort 
to secure such employment. 


Keeping in mind that the suit in the present case 
was commenced two years before the expiration of the 
three-year term specified in plaintiff’s contract, it is 
mconceivable that the plaintiff could not with reason- 
able diligence secure employment somewhere as a chief 
accountant, during the two-year period, and thus mini- 
mize the damage of the defendant. We submit, how- 
ever, that the plaintiff was not entitled to remain in the 
Orient, where, according to his own testimony, there 
would be no cpportunity of securing employment as a 
‘‘chief accountant’’, and refuse to accept any other 
employment which would mitigate the damages of the 
defendant. The plaintiff’s position and the court’s con- 
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clusion was that plaintiff was not required to accept any 
subordinate position which, by demeaning the plaintiff, 
might injure his future earning capacity. We do not 
contend that the plaintiff was required to take any menial 
position. Furthermore, we concede that the plaintiff was 
entitled to take a reasonable time to secure a position 
as ‘‘chief accountant’’, and that he could not, for a rea- 
sonable time after his discharge be required to take any 
position of lesser dignity than that of ‘‘chief account- 
ant’’. We contend, however, that when it became ap- 
parent to the plaintiff that he could not secure a posi- 
tion as ‘‘chief accountant’? im the Orient he was re- 
quired to aceept any other employment for which he was 
fitted; he could not remain in idleness at the expense 
of the defendant. The true rule in our opinion is that 
expressed in 

Kramer v. Wolf Cigar Stores Co., 99 Tex. 597, 

OS. Wo 775 on). 


This was a suit for wrongful termination of a con- 
tract. The plaintiff had been the manager of a cigar 
store in Texas for the defendant. Subsequently the 
store of which the plaintiff was manager was merged 
with another store, for which reason plaintiff’s contract 
was terminated. The defendant, however, offered the 
plaintiff employment in another store, but in a subor- 
dinate position. This the plaimtiff declined to accept. 
Said the court (p. 777): 

‘‘The evidence indicates that plaintiff made no 
effort to secure any other employment after his 


discharge and before he went into business for him- 
self, for the reason, as he states, that he knew that 
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the attempt to secwre employment of the same 
character as that which he had of defendant would 
be useless, as there were none such open in Dallas.’’ 


The situation, therefore, was precisely the same as 
that in the case at bar. The plaintiff in the Texas case, 
was unable to secure other employment as manager of 
a cigar store because there were no such positions avail- 
able wm Dallas. In the case at bar the plaintiff could 
not secure a position as chief accountant in Shanghai 
because there were no such places available. Dealing 
with such a situation, the Texas court said (p. 777): 

‘‘If by reasonable diligence and within a reason- 
able time he could have secured another position of 
substantially the same character and grade as that 
which he had held with defendant, such amount 
as he could have earned therein during the entire 
term of service should be deducted from the con- 
tract price. If it is true, as he claims, that he 
could not thus have secured such a position, and he 
knew that fact from the time of his discharge, then, 
under the second rule laid down in the case referred 
to, it became his duty to use reasonable diligence 
to secure other employment for which he was fitted, 
and, in that case, the amount he should have earned 
in this way during the term of service should be 
the deduction.”’ 


The court cites in support of its conclusion the earlier 
case of 

Simon v. Allen, 76 Tex. 399, 18 S. W. 296 (1890). 

Upon the reversal of the case a second trial was had 

which resulted in a judgment in favor of the plaintiff 

for $1076.50. The defendant appealed but the judgment 


was affirmed. 
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See: 
Wolf Cigar Stores v. Kramer, 50 Tex. Civ. App. 
411, 109 8. W. 990 (1908). 


As appears from the opinion upon the second appeal, 
the plaintiff, after his discharge by defendant, was 
unable to secure employment ‘‘in a like or similar 
capacity to that in which he was employed by’’ the 
defendant as its manager. The plaintiff had had con- 
siderable experience as a bookkeeper, however, and 
after his discharge he could have secured employment 
as a bookkeeper at $75 per month. He refused to accept 
such employment. The court in its opinion deals with 
the effect of plaintiff’s opportunity to secure employ- 
ment as a bookkeeper. Said the court (p. 994): 


‘A discharged employe cannot sit idly about 
during the contract period and recoup in damages, 
but the law imposes upon him certain obligations 
with reference to minimizing the damage that he 
has sustained: First, it becomes his duty to use 
reasonable diligence to secure another position of 
substantially the same character and grade as that 
which he had held with defendant. If within a 
reasonable time such a position cannot be secured, 
it then becomes his duty to use reasonable dili- 
eence to secure other employment for which he is 
fitted, and in either case the amount which he 
should have earned in this way during the term of 
service should be deducted from the damages re- 
sulting from the breach of the contract. The evi- 
dence shows that appellee could not have secured 
emplovment of the same character and grade as 
that he had with the appellant, because there was 
no opening for the same in Dallas. Appellee could 
have secured employment as a_ bookkeeper, for 
which position he was fitted, at a salary of $75 per 
month. Had he remained idle during the remainder 
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of his contract period with appellant, this amount 
would have been the sum to be deducted from his 
recovery.’’ 


See also 


Texas Life Ins. Co. v. Roberts, 55 Tex. Civ. App. 
217, 119 S. W. 926 (1909). 


In the case at bar the plaintiff knew from the begin- 
ning that he could not secure a position as chief ac- 
countant in Shanghai. The reason he gave was that all 
concerns of any standing had their ‘‘chief accountants’’ 
and other heads of departments sent on from their 
home offices. Plaintiff therefore could not wait in 
Shanghai during the entire unexpired term of his econ- 
tract, knowing full well that he could never secure a 
position as ‘‘chief accountant’’ there, and thus remain 
in idleness at the expense of the defendant. Inasmuch 
as the plaintiff knew from the time of the termination 
of his contract, or learned shortly thereafter, that he 
could not obtain a position as chief accountant in Shang- 
hai, it was his duty, if he intended to remain there, 


‘‘to secure other employment for which he was 
fitted, and, in that case, the amount he should have 
earned in this way during the term of service should 
be the deduction”’, 


to which the defendant was entitled in mitigation of 
damages. Plaintiff admitted that there were numerous 
positions as bookkeeper available in Shanghai, and 
under the circumstances we submit that the defendant 
was entitled to a diminution of the damages to the 
extent of any moneys that the plaintiff might have 


earned as a bookkeeper in Shanghai during the un- 
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expired term of the contract. We are not here dealing 
with a case where a party was claiming a reasonable 
time within which to secure employment of the character 
and grade fixed in his contract. The plaintiff testifies 
that it would have been impossible at any time during 
the contract term to secure such employment, because 
places of such dignity were filled from the home offices 
of responsible concerns. Plaintiff, knew that it was 
impossible to secure employment of the character and 
grade specified in the contract and it became his duty 
‘to secure other employment for which he was fitted’’, 
and thereby minimize the damage of the defendant. In 
holding that the plaintiff was not required so to do, 
we submit that the trial court erred. 


In Buffalo Bayou Co. v. Lorentz, 177 8. W. 1183 (Tex. 
Civ. App. 1915), the syllabus, which is a true index 
to the holding of the opinion, reads as follows: 


‘A servant, wrongfully discharged, after a rea- 
sonable time has elapsed, during which he has en- 
deavored to secure the same grade of employment, 
must accept such employment as he can obtain to 
mitigate damages.’’ 


The rule upon which the plaintiff and the trial court 
relied in the present case, and the limitation of that 
rule, are well stated in the opinion. Said the court 
(p. 1184): 


‘‘Tt ig our opinion that the appellant had no right 
after Lorentz had been discharged from his position 
as captain to foree him to accept a disrating and 
an inferior position at a lower salary than that 
provided for in his contract of employment; and, 
when he was offered such lower salary and inferior 
position he was under no obligation under his con- 
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tract to accept same in order to mitigate the dam- 
ages. And, applying the rule thus laid down by 
Judge Henry in Simon v. Allen, supra, he would 
have had a reasonable time to have sought other 
employment of the same grade before he would 
have had to accept a different or lower grade em- 
ployment. This time Lorentz did not have, for the 
offer of the different employment was made at the 
same time he was discharged. He testified that he 
did make an effort to get other employment and 
failed. The law does not contemplate that when 
a contract is broken the aggrieved party shall 
humiliate himself at once by accepting a lower 
grade of employment in this instance any more 
than in the case of the premiere danseuse, who, it 
was held, could not be forced under her contract of 
employment as a dancer in the first row, or leading 
lady, to accept a disrating where she would be 
placed in the rear rank of the ballet, thus concealing 
rather than displaying her charms. Of course, after 
a reasonable time had elapsed during which an 
effort had been made to secure the same grade of 
employment, appellee would have been required to 
accept such employment as he could perform in 
order to mitigate the damages.’’ 


We may concede then, that the plaintiff was not 
obligated to accept a position as bookkeeper in Shanghai 
or any other subordinate position until he had waited 
a reasonable time in an effort to secure a position of 
equal dignity to that specified in his contract, 1. e., a 
position as ‘‘chief accountant’’ or head of a department. 
As soon as he learned, however, that it was fruitless to 
seek a position of equal dignity in Shanghai, because the 
heads of departments were always sent from the home 
offices of firms of standing, it became the plaintiff’s duty 
to accept any employment for which he was _ fitted. 
Plaintiff knew by the time of the trial that he could 
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not remain in Shanghai and secure any employment of 
‘equal dignity to that specified in his contract. Under 
these circumstances he was obligated to secure other 
employment to which he was fitted,—a bookkeeping 
position or a position involving the same general duties, 
—and the defendant was entitled to a diminution of 
damages to the extent of the moneys that the plaintiff 
might have earned in such subordinate position for the 
balance of the contract term. In failing to make such 
a deduction we submit that the trial court erred. 


If the plaintiff did not wish to remain in Shanghai 
and there accept a subordinate position when he could 
not obtain a position as ‘‘chief accountant’’, he should 
have gone to some place where he could have obtained a 
position as chief accountant. With his qualifications 
there is no doubt but that if he had returned to the 
United States the plaintiff would have been able to 
obtain a position as ‘‘chief accountant’’. Under these 
circumstances he was not entitled to remain in Shanghai, 
where there was no possibility of obtaining a position 
of like or commensurate dignity, and where he refused 
to accept a subordinate position. Plaintiff was not 
entitled to capitalize his dignity at the expense of the 
defendant. He was required to accept a subordinate 
position in Shanghai (when he found he could not there 
obtain a more dignified position) or to go elsewhere 
where he could secure a position befitting his dignity and 


attainments. 
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var 


THE COURT ERRED IN FAILING TO DEDUCT FROM THE 
AMOUNT OF THE JUDGMENT THE ITEM OF $507 (MEX.,), 
ADMITTEDLY DUE FROM THE PLAINTIFF TO THE DEFEND- 
ANT. 


The judgment in favor of the plaintiff did not 
take into account the sum of $507 (Mex.) admittedly 
due from the plaintiff to the defendant. The failure of 
the court so to do is the subject-matter of Assignment of 
Hrror Number Sixteen, at page 30 supra. That this sum 
is admittedly due from the plaintiff to defendant appears 
from the statement of account prepared by the plain- 
tiff appearing in the record at pages 57 and 58. In the 
deductions there listed is an item of debit yen 545.21 
(amounting to Mex. $507). This amount, admittedly 
due from the plaintiff to the defendant, of course, 
should have been deducted from the amount awarded to 
the plaintiff. The judgment in failing to make the 


deduction is to that extent erroneous. 


CONCLUSION. 
For the many reasons hereinbefore set forth, we 
respectfully submit that the judgment of the trial 
court should be reversed. 


Dated, February 11, 1921. 
Respectfully submitted, 


Fiemine, Davirs & Bryan, 
Garret W. McHnerney, 


Attorneys for Plaintiff in Error. 
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APPENDIX. 


In the Umted States Court for China 


United States ex rel., 


WS: 


Paul McCrae, Acting Clerk of the United States 


Court for China, 
Respondent. 


(Cause No. 586; filed June 9, 1917.) 


LoBINGIER, J.: 


This is an application for a writ of mandamus to 
compel the Acting Clerk of this Court to file and record 
certain articles of a proposed corporation ‘‘to carry 
on the business of banking in all its branches’’ and for 
various other objects therein declared. The articles are 
tendered under the Act of Congress! of March 2, 1904, 
and the respondent alleges that this ‘‘is not now in 
foree and effect: within the jurisdiction of the United 
States Court for China’’. It is conceded that said Act 
was once in force here, but it 1s contended that be- 
eause Congress, about a decade later, in organizing the 
territory of Alaska, provided that 

‘fall laws in force in Alaska shall continue in full 


force and effect until altered, amended, or repealed 
by Congress or by the legislature,’” 


1, 32 U.S. Stats, at Large, Ch. 978, pp. 947-952. 
Pee creoreee 24 1912, 37 U. S. Stats. at Large et. Ween, 387, sec. 3. 
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and because said legislature did enact a new corpora- 
tion law effective January 2, 1914, the Act of March 2, 
1903, thereby ceased to be operative in China. 


We have not at hand an official copy of the territorial 
statute just mentioned and the copy furnished? fails 
to disclose a repealing clause. For aught that appears 
the said statute may be merely cumulative to the Act 
of Congress of 1903, just as the latter was itself cumu- 
lative to the corporation laws of Oregon which had pre- 
viously been extended to Alaska and which, it was 
held,? continued in force despite the corporate legisla- 
tion of Congress above referred to. | 


But, assuming that the legislature of Alaska did at- 
tempt to repeal the Act of Congress of March 2, 1903, 
we are of the opinion that such attempt was ineffectual 
so far as this jurisdiction is concerned. For in the 
first place the Federal Constitution® provides that ‘‘all 
legislative powers herein granted shall be vested in a 
Congress’’, and the courts hold that power so vested 
cannot be delegated to another body.® This attempt to 
confer on a territorial legislature the power to repeal 
Acts of Congress is a recent departure, never having 
been made, so far as we are able to ascertain, except 
in this organic act of Alaska and in the more recent 
statute extending local self government to the Plinlip- 
pines.” It is a departure which has not yet been sanc- 
Synopsis of Laws (1916) 20-22. 


Alaska Gold Mining Co. v. Ebner, 2 Alaska, 611. 
Art. I, see. 1. 


Am. & Eng. Ency. of Law (2nd ed.) VI, 1028; Cyc. VITI, 830 and 
cases there cited. 
Act of August 29, 1916, 39 U.S. Stats. at Large (1915-1919), Ch. 416, 
secs. 6, 7, p. 547. 


oT Po 


~] 


lil 


tioned by any judicial decision, which we have found, 
while it is contrary to the doctrine noted above and sup- 
ported by numerous authorities. 


But even were it permissible to delegate to a terri- 
torial legislature the power to repeal Acts of Congress 
for the former’s own territory, this would afford no 
precedent for the contention here made. For if re- 
spondent’s position as to this point were correct we 
would have the strange anomaly of Congress delegat- 
ing to a territorial legislature the power not only to 
repeal congressional enactments operative in its own 
territory but also to legislate for residents of a distant 
region like China. This would amount to a legal and 
political monstrosity. 


Nor is this a case where a law was passed with a 
provision that it should remain in force for a limited 
period only. The Act of Congress of March 2, 1903, 
contains no such provision; its duration was as un- 
limited as any other law. It is true that another act, 
passed nearly a decade later, provided that all such 
laws were to ‘‘continue in full foree and effect until 
altered, amended, or repealed by Congress or by the 
Legislature’’. But this was not a repeal nor a grant 
of authority to repeal and it would not become effective, 
even as a limitation, without a delegation® of legisla- 
tive power, which as we have seen, is contrary to ele- 
mentary principles. 

8. As in the Act last cited which provides: 
“That the legislative authority herein provided shall have 
power, when not inconsistent with this Act, by due enactment to 
amend, alter, modify, or repeal any law, civil or criminal, con- 


tinned in force by this Act as it may from time to time see 
fi (sec. 7.) 
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The practice of extending over one jurisdiction laws 
originally passed for another, is not new in American 
jurisprudence. As early as 1790 the laws of Maryland 
and Virginia were continued in force over the respec- 
tive portions of the District of Columbia which had 
been ceded by those states. This was renewed!® in 
1801 and much of the old Maryland statute law re- 
mains in force in said District to this day as a result 
of such extension. In 1825 Congress extended the crim- 
inal laws of each state over all Federal territory and 
property located within its boundaries," thus making a 
violation of such state law ‘‘an offense against the 
United States’’.'2 The same method was not infre- 
quently employed during the formative period of west- 
ern America when new territories were created. Thus 
the laws of Iowa were extended over the newly formd 
territory of Nebraska in 1855, while in 1884, the laws 
of Oregon were, as we have seen, extended over Alaska. 
In 1890 the Nebraska laws were extended over Okla- 
homa!’® organized in 1889, while the same act extended 


over the Indian Territory ‘‘certain general laws of 


% *% * * 


Arkansas not locally inapplicable or in 


conflict with this act or with any law of Congress’’.'* 
etc. These are but a few of many similar instances. 


9. 1 U.S. Stats. at Large, 130. 

10. 2 U. S. Stats. at Large, Ch. 15, p. 103. 
ll. 3 U.S. Stats. at Large, Ch. LXV, sec. 3. 
12. Biddle v. U. S., 156 Fed. 759, 763. 


13. Aet of Congress of May 2, 1890, 26 U. S. Stats. at Large, Ch. 182, 
Sec. 11. 

14. Aet of Congress of May 2, 1890, 26 U. S. Stats. at Large, Ch. 182, 
see. 31. These laws were treated as Acts of Congress equally as if 


thev had been enacted by it in haee verba, In re Grayson, 3 Indian 
Ter., 407 (190P)y. 
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Congress was both following and making precedent, 
therefore, in enacting, as it did in 1848, that 


“the laws of the United States, are hereby, so far 
as is necessary to execute said treaty, extended 
over all citizens of the United States in China 
(and over all others to the extent that the terms 
of the treaty justify or require), so far as such 
laws are suitable to carry said treaty into effect.’ ° 


In 1860 a more elaborate act!® was passed in which 
the foregoing section was, almost literally, repeated, so 
that it affords the basis of American jurisprudence in 
China. 


II. 


Nor was the phrase ‘‘laws of the United States’’ a 
new one in our jurisprudence. It appears in the Fed- 
eral Constitution (Art. VI) and as there used was 
construed by Chief Justice Marshall, as early as 1821, 
to melude an act relating to the District of Columbia 
alone. In rejecting the contrary contention, that great 
jurist said: 


‘‘Those who contend that acts of Congress, made 
in pursuance of this power, do not, like acts made 
in pursuance of other powers, bind the nation, 
ought to show some safe and clear rule which shall 
support this construction, and prove that an act 
of Congress, as the legislature of the Union, is not 
a law of the United States, and does not bind 
tirem 7" 


15. Act of Congress of August 11, 1848, 9 U. 8. Stats. at Large, 276, 
sec. 4. ‘The law was passed in reference to this treaty and to that 
with the Ottoman Porte.” Dainese v. Hale, 91 U. 8S. 13, 23 Law 
ed. 190. 

NG=eelze ees etatc. at Large, 73, sec. 4. 

17. Cohens v. Virginia, 6 Wheat. (U. S.) 264, 424, 425, 5 Law. ed. 257. 


In construing the statute'‘regulating appeals from 
the Philippines, the Supreme Court declared the Phil- 
ippine Tariff Act, which applied to the archipelago 
alone, ‘‘a statute of the United States.’’ 


It is true that the phrase ‘‘law of the United States’’, 
as used in one paragraph of section 250 of the Judicial 
Code relating to appeals has been construed as not in- 
eluding an Act of Congress for the extension of New 
York Avenue in Washington.2° But the ratio decidenti 
was the declared purpose of the paragraph to limit ap- 
peals.2? And it was conceded that the same phrase in 
another paragraph might be construed differently.2? 


In reviewing a prosecution originally brought in the 
United States Court for China, and in upholding that 
Court’s jurisdiction of such a crime, the Court of Ap- 
peals for the ninth judicial cireuit said: 


‘“Tt is true, there is no general statute applica- 
ble to every state in the Union, making this an 
offense against the United States; nor could there 
be, in view of the fact that under our system of 


18. 36 U. S. Stats. at Large, Ch. 1369, see. 10. 

19. Gsell v. Insular Collector, 238 U. 8. 93, affirming 24 Philippine, 369. 
which in turn affirmed the decision of Lobingier, J., reported in 
Philippine Law Review, I, 229-233. 

20. American Security etc. Co. v. District of Columbia Comrs., 224 U. 8. 
491, 56 Law, ed. 856, 32 Sup. Ct. 353; Washington etc. R. Co. v. 
Downey, 236 U. S. 190, 59 Law. ed. 533, 35 Sup. Ct. 406; American 
Surety Company v. American Fruit Products Company, 238 U. S. 140, 
59 Law. ed. 1238, 35 Sup. Ct. 828; American Security ete. Co. v. 
Rudolph, 38 App. Cas. (D. C.) 32. 

21. American Security ete. Co. v. District of Columbia Comrs., 224 U. 8. 
491, 56 Law. ed. 856, 32 Sup. Ct. 553. 

22. “Of conrse there is no doubt that the special Act of Congress was in 
one sense a law of the United States. It well may be that it would 
fall within the meaning of the same words in the third clause of the 
same section; ‘Cases involving the constitutionality of any law of 
the United States’.” Id. Cf. American Surety Company v. Ameri- 
ean Fruit Products Company, 238 U. 8. 140, 50 Law, ed. 538, 35 Sup. 
Ct. 408. : 
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government the right to punish for such acts com- 
mitted within the political jurisdiction of the state 
is reserved to the several states. But in legislating 
for territory over which the United States exer- 
cises exclusive legislative jurisdiction, Congress 
has made the act of obtaining money under false 
pretenses a crime. * * * Jn view of the legisla- 
tion of Congress to which we have referred (the 
acts reiating to Alaska and the District of Colum- 
bia, and the statute of July 7, 1898), our conclu- 
sion 1s that obtaining money or goods under false 
pretenses 1s an offense against the laws of the 
United States, within the meaning of the statute 
conferring jurisdiction upon the United States 
Court for China.’’3 


This is the doctrine now regularly applied by this 
Court which has declared that the 


‘extension results quite independently of the 
original purpose of the acts themselves. Thus Con- 
gress may enact a law for a limited area under its 
exclusive jurisdiction, such as Alaska or the Dis- 
triet of Columbia; by its terms it may have no 
force whatever outside of such area; but if it is 
‘necessary to execute such» treaties’ (with China) 
and ‘suitable to carry the same into effect’, it be- 
comes operative here by virtue of the act of 1860 
above quoted. Such we understand to be the doc- 
trine announced by the Court of Appeals.’’* 


In making such extensions Congress has expressly 
adopted the principle that an extension by it precludes 
abrogation by any other body. Thus in extending over 
Federal territory the laws of a particular state it was 


provided as early as 1866 that 


23. Biddle v. United States, 156 Fed. 769, 762, 763. 
24. U.S. v. Allen, U. S. Court for China, Crim. No. 66. 
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‘‘no subsequent repeal of any such State law shall 
affect any prosecution for such offense in any court 
of the United States.’’> 


A similar provision was embodied in an Act of 
1898.2° Nor would such express provisions appear 
necessary. On principle it would seem that since Con- 
gress alone may extend laws to China, it alone may 
withdraw them when so extended and that the act of 
a territorial legislature could have no effect on such 
laws. 


II. 


It is conceded, as we have seen, that the corpora- 
tion act of Congress of March 2, 1903, was extended to 
China. But the questions involved are too important 
to rest upon a mere admission and we shall therefore 
inquire whether said act meets the requirements of 
the extending law above quoted—whether, in other 
words, it 1s one of the laws ‘‘necessary to execute the 
treaties’’ and ‘‘suitable to carry them into effect’’. 


Now one of the primary objects of the treaties was 
the promotion of commerce. That can hardly be ac- 
complished in these days without corporations and a 
law authorizing their formation would seem to be 
one of the laws ‘‘necessary to execute the treaties’’. 
Indeed the very desire of our citizens to incorporate 
in China affords the best evidence of such necessity. 


Moreover this Act of March 2, 1903, is not only the 


latest expression of Congress on the subject of incor- 


25. 14 U.S. Stats. at large, Ch. 24, set. 2; Use. Mev. ia sec. 5391. 
26, 80 U. &. Stats. at Large, Ch. 576, p: Ott. 
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poration; it seems to us the most suitable. The legis- 
lation on that subject enacted for the District of Co- 
lumbia is not only much older but seems to be confined 
mainly to special classes of corporations. The Act in 
question, however, appears to be an up to date general 
incorporation law. Neither the argument of this case 
nor a careful serutiny of the Act itself has brought 
to hght any feature of it which is unsuitable to con- 
ditions in China. It requires, it is true, a copy of the 
articles of incorvoration to be filed ‘‘in the office of the 
Secretary of the District’’;°* but in the case of extended 
legislation such provisions are to be construed not lit- 
erally but as meaning the corresponding office, which, 
in China, would seem to be the Legation, since it is 
the only local American institution, besides this court, 
whose funetions extend to the whole of China. In ap- 
plying the Oregon statute, which required filing with 
the county clerk, the United States District Court for 
Alaska held that it would be sufficient to file with a 
similar official. 
‘‘Here, then, was the officer corresponding to the 
county clerk, with whom the other certificate might 
be filed. We are of the opinion, however, that a 
filing of the second certificate with the clerk of the 
court would have met the requirement, for it is 
well settled that the intention of the Legislature 
should not be defeated by a strict construction of 
the statute. * * * The intention of Congress is 
gathered, and by following out this obvious inten- 
tion the person desiring to incorporate, while not 


filing with an actual Sercetary of State and an 
actual county clerk, are substantially complying 
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with the law when they file with the surveyor gen- 
eral and the clerk of the court for the division in 
which they intend to carry on business.’’® 


The chief copy, however, is required to be ‘‘filed 
in the office of the clerk of the District Court’’?? and 
to that designation the clerk of this Court well corre- 
sponds. ‘he incorporation is thus effected by an off- 
cer of the Court and the concern placed under its ob- 
servation from the start. Hach year the corporation 
must file with the said Clerk a list of its officers and 
notice of any changes therein must likewise be filed.°° 
The opportunities for official supervision are, therefore, 
much greater than in the case of corporations formed, 
as many have been, under the laws of some distant 
state, to do business in China where no official inspec- 
tion on the ground is possible. 


Moreover, the conditions both preliminary to, and 
after, incorporation are strict. The articles are re- 
quired to state full particulars! all stock must be 
paid for ‘‘at its true money value’’? and ‘‘every stock- 
holder shall be personally liable to the creditors of the 
company for the amount that remains unpaid upon 
the par value of his stock’’.* The capital stock must 
not be increased nor diminished except as prescribed 
by law.t The corporation must ‘‘keep correct and 
complete books’’ which must ‘‘at all reasonable times, 
28. Alaska Gold Mining Co. v. Ebner, 2 Alaska, 611, 614, 616. 

2. Met of March 2, 1903, sec. 2: 
30). Td. sec... 20. 
ou. “Il sec. 2: 
ve. Wd. sec. 14. 


ao. Hd. 
34. Id. see. 13. 2 
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be open to the inspection of stockholders’’,?® and every 

year the principal officers must prepare and publish for 

three successive weeks in a newspaper of general cir- 

culation in the jurisdiction a sworn statement showing 
‘‘(1) the number of shares of capital stock out- 
standing: (2) the amount paid in on each share of 
stock; (3) the actual paid-up capital of the corpo- 
ration; (4) the actual cash value of the property 
of the corporation and the character, location, and 
nature of the same; (5) the debts and habilities of 
the corporation, and for what the same were in- 
curred and whether the same are secured or unse- 
eured and the amount of each kind, and, if secured, 
the character and kind of security; (6) the salaries 
severally paid each and every officer, manager and 
superintendent of the corporation during the pre- 
ceding year; and (7) the increase or decrease, if 
any, of the stock, the capital, and the liabilities of 
the corporation during the preceding year.’’® 


With the court officers ready to see that these re- 
quirements are observed the interests of both the pub- 
lic and the stockholders appear to be amply safe- 
guarded. No defect or shortcoming has been pointed 
out in this statute, as compared with the most ad- 
vanced corporation laws®’ and if Congress could, after 
long effort, be persuaded to enact another law, espe- 
cially for this jurisdiction, it is not apparent wherein 
it would excel the present one. We are, therefore, 
of the opinion that the Act of March 2, 1903, is quite 
as ‘‘necessary’’ and ‘‘suitable’’ as the other ‘‘laws of 
the United States’? which have been held by this and 
35. Id. sec. 16. 


36. Jd. sec. 23. 


37. Cf. the new Publie Utilities Act of Tllinois. discussed in Tllinoig Law 
Reveweeil, 12. 
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other courts to have been extended here by the general 
act above quoted. For there can be no half way adop- 
tion of that doctrine; it includes all such laws or none. 
It cannot logically be restricted to any particular class 
of acts. It is just as applicable to civil laws as to 
eriminal; just as ‘‘necessary’’ in respect to corpora- 


tions as to procedure. 


IV. 


But the ‘‘suitability’’ of this Act of March 2, 1903, 
depends upon its requirements and applicants for in- 
corporation thereunder must show compliance there- 
with so far as compliance is possible before incorpora- 
tion. Inter ala the act requires the articles to state 
‘‘the amount of capital stock of said corporation, and 
how the same shall be paid in’’.38 The importance of 
this requirement becomes apparent when read in con- 
nection with the following: 


‘‘No corporation shall issue any of its stock, ex- 
cept in consideration of money, labor, or property 
estimated at its true money value.’”® 


The object of this is evidently to insure a bona fide 
capital at the start and to prevent incorporation with 
merely ‘‘watered’’ stock. Clearly this is a wise pre- 
eaution whose observance must be strictly enforced. 


Hixamining, in the light of this requirement, the 
Articles here tendered we find that the applicants have 
stated ‘‘the amount of capital stock’? but not ‘‘how 
the same shall be paid in’’. It does not appear whether 


38. Id. sec. 2. 
39. Id. see. 14. 
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the stock has been issued (and hence the capital cre- 
ated) ‘‘in consideration of money, labor or property’’ 
or of something else, nor whether, if the consideration 
is other than money, it is ‘‘estimated at its true money 
valaue’’. 


Moreover the articles fail to show whether the capi- 
tal stock is to be paid in before incorporation or after. 
For aught that appears the concern might be incorpo- 
rated without any tangible capital by merely issuing 
certificates of stock. In this case the applicants are 
worthy and reputable citizens and we may assume that 
no such result was intended. But as this is the first 
case where the question has arisen here we must adopt 
a rule which would apply to all situations and prevent 
incorporation by impecunious adventurers. 


Again the Act provides that corporations organized 
thereunder 
‘“shall have the right to acquire and hold only such 


real estate as may be necessary to carry on their 
corporate business.’”*° 


We are disposed to agree with respondent’s counsel 
that this provision is infringed by the recital, in the 
Articles, of the proposed corporation of an intention 


‘“To take, own, hold, deal in, mortgage or other- 
wise lien, and to lease, sell, exchange, transfer, or 
in any manner whatever dispose of real property 
wherever situated.’’ 


Now the Clerk is required to record articles only 
after they have been filed and the only articles which 


40. Id. see. 5. 
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are entitled to be filed are those which contain the 
particulars prescribed by the statute. Doubtless the 
act of filing is a ministerial rather than a judicial one, 
but the law seems to be well settled that the recording 
officer cannot be compelled by mandamus to accept 
for filing, papers which, on their face fail to complv 
with the statute"! And since the recording of the 
articles perfects the corporate existence which can 
then be questioned only in a direct proceeding’ it 
seems to be not only the right, but the duty, of the 
officer to see that sueh existence does not commence 
until the conditions prescribed by the law have been 
fulfilled. In providing for incorporation thru the 
machinery of the Court, and imposing the respon- 
sibility upon its officers, the act which we are now 
applying seems to have been intended to prevent the 
evils of loose and reckless incorporation by making 
possible in advance a careful scrutiny and strict ex- 
action of all prescribed conditions. This offers oppor- 
tunities of supervision which would be lost if the re- 
cording officer were treated as a mere automaton, 
obliged to accept any corporate papers which might be 
presented. 


Having reached a conclusion which disposes of the 
ease before us we find it unnecessary to prolong this 
opinion by entering upon a consideration of the other 
question discussed in argument, viz., whether, under 
the law which we have found to be in foree here, bank- 
41. State v. M’Grath, 92 Mo. 355, 5 8. W. 29; Woodburge v. McClure, 

98 Miss. 831, 29 S. W. 514; People v. Nelson, 3 Lans. (N. Y.) 394. 


42. Word v. Bldg. Ass’n, 37 Md. 320, 327; Cochran v. Arnold, 58 Pa. 
Slo: 
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ing corporations may be organized. Since a determi- 
nation of that question is not necessary in order to de- 
cide the pending cause whatever we might say thereon 
would be obiter dicta and we prefer to discuss it only 
when the necessity for adjudication arises. 


For the reason that the proposed articles of in- 
corporation do not, in our judgment, comply with the 
statute, the writ of mandamus is 

Denied. 


I hereby certify that the foregoing decision of United 
States ex rel v. Paul McRae is a true and correct copy 
of said decision filed with the clerk of the United States 
Court for China on June 9, 1917. 


Witness my signature and the official seal of the 
United States Court for China on this the 24th day of 
September, 1920. 

(Seal) J. P. Connolly, 

Clerk of the U. S. Court for China. 


